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BIRTHRIGHT CITIZENSHIP: THE 
FOURTEENTH AMENDMENT’S 

CONTINUING PROTECTION AGAINST AN 
AMERICAN CASTE SYSTEM 

Nicole Newman* 

Abstract: Intending to reverse Dred Scott and to abolish the southern 
“Black Codes,” Congress ratified the Fourteenth Amendment in 1868, 
guaranteeing automatic citizenship to most people born on U.S. soil. 
However, the Amendment’s framers specifically excluded particular 
groups, including those considered not “subject to the jurisdiction” of the 
United States. In 1898, the Supreme Court clarified the meaning of this 
Citizenship Clause in Wong Kim Ark, and citizenship by birth has been 
part of American jurisprudence ever since. Currently, many Americans 
oppose providing birthright citizenship to children of undocumented 
immigrants. This note examines the basic purpose of the Citizenship 
Clause and how Americans have made similar attempts in the past to ex-
clude unwanted minority groups. Such attempts have failed over time and 
should be rejected now because they would recreate the hereditary caste 
system the Fourteenth Amendment sought to eliminate and are unneces-
sary considering the existing legal barriers to chain migration. 

Introduction 

 Our perception that we are “a nation of immigrants” is as funda-
mental to the American identity as our deep-seated fear of the “other.”1 
Throughout history, those comprising “We the people” have defined 

                                                                                                                      
* Senior Articles Editor, Boston College Third World Law Journal (2007–2008). 
1 See Kenneth L. Karst, Belonging to America: Equal Citizenship and the Con-

stitution 81–84 (1989); Kevin R. Johnson, Fear of an “Alien Nation”: Race, Immigration, and 
Immigrants, 7 Stan. L. & Pol’y Rev. 111, 118 (1996) (noting the fear of cultural and other 
changes brought by immigrants, the fear of the “other,” and the fear of losing control over 
economic and social life, underlie much of today’s call for immigration reform); Robert J. 
Shulman, Children of a Lesser God: Should the Fourteenth Amendment Be Altered or Repealed to 
Deny Automatic Citizenship Rights and Privileges to American Born Children of Illegal Aliens?, 22 
Pepp. L. Rev. 669, 669 (1995). The concept that America is a “nation of immigrants” stems 
from the fact that, besides Native Americans, everyone now living in the United States is an 
immigrant or has descended from immigrants. See Shulman, supra, at 669 & n.3. 
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inclusion in the American community by simply excluding outsiders.2 
Frequently, those who consider themselves the “true” Americans do so 
at the expense of outsiders, deeming them inferior beings whose inclu-
sion would infest and degrade society.3 With each passing generation, 
the question of who really belongs in American society reopens to face 
a new outsider.4 The dirtiest little trick of American community mem-
bers, used repeatedly and now predictably, is to declare that the “peo-
ple of the United States” were never originally intended to include any-
one other than the current community members themselves.5 
 Unsurprisingly, reports that the United States has lost control of its 
borders strike at the heart of the American fear of being “overrun by 
another and a different race.”6 For those on the inside, this loss of con-
trol means inundation and dilution of so-called American values.7 
While restrictions on immigration to America have existed since the 
late eighteenth century, systematic efforts to stem the tide of immigra-
tion began with the Chinese Exclusion Acts of the 1880s.8 Since then, 

                                                                                                                      
2 U.S. Const. pmbl.; see Karst, supra note 1, at 2. For example, during the senate de-

bates over the Civil Rights Act of 1866, Kentucky Senator Garrett Davis struggled to define 
citizenship, concluding, “It is easier to answer what [a citizen] is not than what [a citizen] 
is, and I say that a negro is not a citizen.” Cong. Globe, 39th Cong., 1st Sess. 529 (1866). 

3 See Dred Scott v. Sandford, 60 U.S. (19 How.) 393, 407 (1856) (regarding African 
Americans “as beings of an inferior order, and altogether unfit to associate with the white 
race”); Cong. Globe, 39th Cong., 1st Sess. 2891 (1866); Karst, supra note 1, at 21. 

4 See Karst, supra note 1, at 2 (quoting Robert H. Weibe, The Segmented Society 95 
(1975)). 

5 See Dred Scott, 60 U.S. at 404–05. At the Civil Rights Act of 1866 debates, Senator Davis 
articulated this premise: 

My position is that this is a white man’s Government. It was made so at the 
beginning. . . . When the troubles with the mother country commenced in 
1764, and culminated in revolution and a Declaration of Independence in 
1776, all of that protracted and important transaction was by white men, and 
by white men alone. The negro had nothing to do with it, no more than the 
Indian; he was no party to it. . . . I say that the negro is not a citizen. 

Cong. Globe, 39th Cong., 1st Sess. 528 (1866). 
6 See Cong. Globe, 39th Cong., 1st Sess. 2890 (1866). “[T]here has always been ap-

prehension of the stranger. This suspicion and anxiety can escalate into the terror of be-
lieving that the stranger will grow into a horde of strangers sweeping across the land, tak-
ing whatever it can, and crushing one’s way of life and culture in the process.” Shulman, 
supra note 1, at 675. 

7 See Shulman, supra note 1, at 671; Charles Wood, Losing Control of America’s Future—The 
Census, Birthright Citizenship, and Illegal Aliens, 22 Harv. J.L. & Pub. Pol’y 465, 495 (1999). 

8 See generally Chae Chan Ping v. U.S., 130 U.S. 581 (1889) (upholding Congress’s ple-
nary power over the exclusion of foreigners at any time); Gerald L. Neuman, Strangers 
to the Constitution: Immigrants, Borders, and Fundamental Law 19–20 (1996); 
Adam C. Abrahms, Note, Closing the Immigration Loophole: The 14th Amendment’s Jurisdiction 
Requirement, 12 Geo. Immigr. L.J. 469, 470–71 (1998). 
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there has been no shortage of nativist bills aimed both at excluding 
others from entering and at forcing assimilation upon those already 
within U.S. borders.9 In fact, American history is replete with radical 
proposals of how to terminate unwanted immigration, all under the 
well established assertion that “Congress regularly makes rules [for 
immigrants] that would be unacceptable if applied to citizens.”10 
 Recently, in the wake of the terrorist attacks of September 11, 2001, 
the demand for absolute control of U.S. borders, and consequently an 
end to illegal immigration, has grown fierce.11 Whereas Americans have 
historically viewed “the stranger as the enemy,” the stranger has now be-
come the terrorist.12 Heightened fears over national security have not 
only brought illegal immigration issues to the forefront, but have also 

                                                                                                                      
9 See Karst, supra note 1, at 84–85; Shulman, supra note 1, at 672–73. 
10 See Mathews v. Diaz, 426 U.S. 67, 80 (1976). Since 1918, proposals introduced in 

Congress and state governments include doubled income tax on nonresident aliens, sup-
pression of the foreign language press, mass internments, denial employment, and bans 
on teaching foreign languages in public schools or speaking them in public places. See 
Karst, supra note 1, at 84–85. In the 1990s, proposals included forcing doctors to report 
illegal alien patients, requiring all citizens to carry a tamper proof identification card, and 
California’s controversial Proposition 187, cutting off all but emergency medical and social 
services to illegal aliens and denying public education to undocumented children. See 1994 
Cal. Legis. Serv. Prop. 187 (West) (approved on Nov. 8, 1994) (codified at Cal. Penal 
Code §§ 113, 114, 834b; Cal. Welf. & Inst. Code § 10001.5; Cal. Health & Safety Code 
§ 130; Cal. Educ. Code § 48215; Cal. Educ. Code § 66010.8) [hereinafter Prop. 187]; 
Shulman, supra note 1, at 672–73. Proposition 187 passed by a wide margin in 1994 
through voter initiative, but it was never implemented due the success of several court 
challenges on constitutionality and a final mediation with newly elected Governor Gray 
Davis. See League of United Latin Am. Citizens v. Wilson, 997 F. Supp. 1244, 1249 (C.D. 
Cal. 1997); Evelyn Nieves, California Calls Off Effort to Carry Out Immigrant Measure, N.Y. 
Times, July 30, 1999, at A1. 

11 See Born in the U.S.A.? Rethinking Birthright Citizenship in the Wake of 9/11: Testimony on 
Dual Citizenship, Birthright Citizenship, and the Meaning of Sovereignty Before the Subcomm. on Immi-
gration, Border Security and Claims of the H. Comm. on the Judiciary, 109th Cong. 5 (2005) (State-
ment of John C. Eastman, Director, The Claremont Institute Center for Constitutional Juris-
prudence), available at http://judiciary.house.gov/media/pdfs/eastman092905.pdf [herein-
after Testimony]; Hiroshi Motomura, Immigration and We the People After September 11, 66 Alb. 
L. Rev. 413, 424 (2003). Although tension over the application of citizenship to disfavored 
groups has existed throughout American history, it has frequently become most controversial 
during times of crisis in America. See Ediberto Román, The Citizenship Dialectic, 20 Geo. Im-
migr. L.J. 557, 561–62 (2006). 

12 See Román, supra note 11, at 575–78; Shulman, supra note 1, at 719. Before the Sep-
tember 11th attacks, Americans cited increases in crime, drugs and violence, decreases in job 
security, along with unjustified burdens to the American welfare, public education, and 
healthcare systems as urgent reasons to tighten control of U.S. borders. See, e.g., Heather 
Mac Donald, Crime & The Illegal Alien: The Fallout from Crippled Immigration 
Enforcement 1 (2004), available at http://www.cis.org/articles/2004/back704.pdf; Christine 
J. Hsieh, American Born Legal Permanent Residents? A Constitutional Amendment Proposal, 12 Geo. 
Immigr. L.J. 511, 523 (1998); Shulman, supra note 1, at 676–77; Wood, supra note 7, at 493. 
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provided a forum to promulgate racist and xenophobic policies.13 In-
stead of improving the failed legal processes of immigration, however, 
impassioned Americans stubbornly focus their fears on ways to commu-
nicate to illegal immigrants that they are unwanted—now more than 
ever.14 Unfortunately, this effort has become centered on the most vul-
nerable group possible: the children of undocumented immigrants.15 
 Many frightened Americans fervently call for an elimination of the 
“loophole” in the Fourteenth Amendment, which currently grants 
automatic citizenship to children of undocumented immigrants physi-
cally present in the United States during birth.16 Those in favor of over-
turning more than a century of consistent jurisprudence cite unbear-

                                                                                                                      
13 Román, supra note 11, at 575–78. Román explains that the “plenary power” doc-

trine, which grants complete power to Congress over immigration issues, evolved over a 
series of judicial decisions that assert national security concerns, while espousing racism 
and xenophobia. See id. at 578 & nn.115–32. For a detailed discussion of the plenary power 
doctrine as a legal rationale which creates significant human rights problems for immi-
grants, Indians, and colonial subjects, see generally Natsu Taylor Saito, Asserting Plenary 
Power Over the “Other”: Indians, Immigrants, Colonial Subjects, and Why U.S. Jurisprudence Needs 
to Incorporate International Law, 20 Yale L. & Pol’y Rev. 427 (2002). 

14 See generally Lenni B. Benson, Breaking Bureaucratic Borders: A Necessary Step Toward 
Immigration Law Reform, 54 Admin. L. Rev. 203 (2002) (detailing problems with existing 
immigration system). Instead of making sense out of the confusing and piecemeal system 
of legal immigration, both the Senate and the House have proposed legislation supporting 
the construction of a U.S.-Mexico border fence and the criminalization of unlawful pres-
ence, attempting merely to impede illegal immigration. See Border Protection, Antiterror-
ism, and Illegal Immigration Control Act of 2005, H.R. 4437, 109th Cong. (2d Sess. 2005); 
Securing America’s Borders Act, S. 2454, 109th Cong. (2d Sess. 2006). Though never im-
plemented, the passage of California’s Proposition 187 signaled widespread support by 
whites to cut off all but emergency medical and social services to illegal immigrants, to 
deny public education to undocumented children, and to deny automatic citizenship to 
children born to illegal immigrant parents. See Prop. 187, supra note 10; Shulman, supra 
note 1, at 673. See generally League of United Latin Am. Citizens v. Wilson, 908 F. Supp. 755 
(C.D.Cal. 1995). Popular support for even the most extreme proposals has been wide-
spread for at least a decade. See Abrahms, supra note 8, at 473. 

15 See Neuman, supra note 8, at 178. 
16 One recent poll showed that forty-nine percent of Americans believe that a child of 

an illegal alien should not be entitled to U.S. citizenship. Scott Rasmussen, 60% Favor 
Barrier on Mexican Border (Nov. 7, 2005), http://www.rasmussenreports.com/2005/ 
Immigration%20November%207.htm; see Abrahms, supra note 8, at 469. Granting auto-
matic citizenship based on birth on U.S. soil has remained the basic assumption in Ameri-
can jurisprudence since the Supreme Court’s landmark 1898 decision in U.S. v. Wong Kim 
Ark. 169 U.S. 649, 693–94 (1898) (holding that a child born to resident alien parents in 
the United States is. entitled to birthright citizenship); Abrahms, supra note 8, at 484–85. 
This interpretation has never been successfully challenged, but the Supreme Court has yet 
to rule whether this principle properly applies to children of illegal immigrant parents. See 
Katherine Pettit, Comment, Addressing the Call for the Elimination for Birthright Citizenship in 
the United States: Constitutional and Pragmatic Reasons to Keep Birthright Citizenship Intact, 15 
Tul. J. Int’l & Comp. L. 265, 268 (2006). 
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able burdens on American public services and “perverse” incentives 
that reward illegal immigration.17 These incentives, they claim, include 
not only granting citizenship to children, but also allowing parents who 
manage to circumvent immigration laws to use their children as a con-
duit to avoid deportation, and ultimately to obtain their own citizen-
ship.18 This threat of chain migration, pejoratively called the “anchor 
baby” phenomenon, is the most inflammatory rhetoric that opponents 
of birthright citizenship employ.19 
 Many of those clamoring to deny birthright citizenship assert one 
basic premise: the current interpretation of the Fourteenth Amend-
ment is the result of a huge, costly mistake.20 The Citizenship Clause of 
the Fourteenth Amendment reads, “All persons born or naturalized in 
the United States, and subject to the jurisdiction thereof, are citizens of 

                                                                                                                      
17 See Hsieh, supra note 12, at 512–13; Wood, supra note 7, at 497; Abrahms, supra note 

8, at 472. “[A] nation may struggle to provide a basic level of well-being or opportunity to 
its own citizens, but it cannot subsidize the well-being of the entire world.” Christopher L. 
Eisgruber, Birthright Citizenship and the Constitution, 72 N.Y.U. L. Rev. 54, 82 (1997). 

18 See Abrahms, supra note 8, at 471–72. 
19 See Wood, supra note 7, at 522. 

[E]very week that passes thousands more children of illegal aliens are born in 
this country, and each is now granted citizenship. The political impact of such 
individuals increases greatly when . . . at age twenty-one, they can petition for 
the legal immigration of their parents and other relatives, each of whom can 
naturalize and each of whom can petition for additional immigrants who may 
also become citizens. 

Id. The “anchor baby” theory assumes that pregnant women illegally cross the U.S.-Mexico 
border just as they are about to give birth with the sole intention of gaining U.S. citizen-
ship for their children. See Hsieh, supra note 12, at 520. The myth continues that not only 
is the citizen child given free, indefinite access to American welfare, education, and 
healthcare services, but the illegal alien parents are able to avoid deportation and eventu-
ally to bootstrap their own citizenship off of the child. See id. at 513 n.16, 521. Therefore, 
the citizen child provides the “anchor” of a chain by which his or her entire immediate 
and extended family may receive social benefits and gain citizenship, all derived from a 
single act of illegal immigration. See Wood, supra note 7, at 494. Moreover, opponents con-
clude, this system sends a problematic message to law abiding foreigners who patiently wait 
years on visa waiting lists only to watch illegal immigrants gain a slew of unfair advantages 
and rewards. See Hsieh, supra note 12, at 512–13. 

20 See John C. Eastman, Politics and the Court: Did the Supreme Court Really Move Left Be-
cause of Embarrassment over Bush v. Gore?, 94 Geo. L.J. 1475, 1484 (2006) (“[C]ourt rulings 
. . . have rested on a flawed understanding of the Citizenship Clause.”); Natalie Smith, 
Developments in the Legislative Branch: Bill Challenges Birthright Citizenship, 20 Geo. Immigr. 
L.J. 325, 326 (2006) (“[T]he Fourteenth Amendment has been misapplied over the years 
and was never intended to grant citizenship automatically to babies of illegal immigrants.”) 
(citation omitted); Dan Stein & John Bauer, Interpreting the 14th Amendment: Automatic Citi-
zenship for Children of Illegal Immigrants?, 7 Stan. L. & Pol’y Rev. 127, 127 (1996) (“[F]rom 
a noble cause comes an unintended modern dilemma.”). 



442 Boston College Third World Law Journal [Vol. 28:437 

the United States and of the State wherein they reside.”21 The tradi-
tional interpretation of this Citizenship Clause follows a version of the 
jus soli rule of citizenship, or citizenship by right of the soil, which 
means that citizenship follows birth within a national territory.22 Fre-
quently, those who claim that the clause has been severely misinter-
preted believe that the mistake should be remedied either through a 
constitutional amendment, or through a legislative act to reinterpret 
the phrase “subject to the jurisdiction thereof” to exclude explicitly 
children born to anyone illegally present.23 
 Recently, Georgia Republican Representative Nathan Deal intro-
duced the Citizenship Reform Act of 2005, intended to revoke birth-
right citizenship “to children born in the U.S. to parents who are not 
citizens or permanent resident aliens.”24 While the proposed legislation 
never made it out of committee, it drew the support of more then 
eighty cosponsors.25 A similar bill proposed in 2003 was backed by Sev-
enth Circuit Judge Richard Posner, who wrote that the current inter-
pretation of the Citizenship Clause “makes no sense” and should be 
rethought by Congress.26 In addition, the Federation of American Im-
migration Reform backed Representative Deal’s proposal, stating, “it 
doesn’t make any sense for people to come into the country illegally, 

                                                                                                                      
21 U.S. Const. amend. XIV, § 1. 
22 See Neuman, supra note 8, at 165. That principle is one of the three mechanisms by 

which a person may become a U.S. citizen. Id. The other two are naturalization and jus 
sanguinis, or citizenship by right of the blood, meaning that only the children of citizens 
may inherit citizenship at birth. See id. Those who oppose the jus soli rule support these 
other two mechanisms as the sole ways to become a U.S. citizen. See id. 

23 See Abrahms, supra note 8, at 489. The concept that birthright citizenship for children 
of illegal immigrants could be voided through mere legislative act, as opposed to a new 
amendment to the Constitution, originated with scholars Peter Schuck and Rogers Smith. See 
generally Peter H. Schuck & Rogers M. Smith, Citizenship Without Consent (1985). 

24 Citizenship Reform Act of 2005, H.R. 698, 109th Cong. (1st Sess. 2005). More specifi-
cally, the bill would amend the Immigration and Naturalization Act (INA) to limit the grant 
of automatic citizenship at birth to children who are born in wedlock where at least one par-
ent is a U.S. citizen or lawful permanent resident, or born out of wedlock to a mother who is 
a U.S. citizen or lawful permanent resident. Id.; Smith, supra note 20, at 325. By no means is 
this the first proposed legislation of this kind. See, e.g., H.R.J. Res. 396, 103d Cong. (2d 
Sess. 1994) (proposing an amendment to the Constitution to provide that no person born 
in the United States will be a citizen on account of birth unless a parent is a citizen); H.R.J. 
Res. 117, 103d Cong. (1st Sess. 1993) (proposing an amendment to the Constitution to 
restrict the requirement of citizenship by virtue of birth in the United States to persons 
with a legal resident mother or father). 

25 See Smith, supra note 20, at 325. 
26 See Oforji v. Ashcroft, 354 F.3d 609, 620–21 (7th Cir. 2003) (Posner, J., concurring); 

Citizenship Reform Act of 2003, H.R. 1567, 108th Cong. (1st Sess. 2003). 
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give birth and have a new U.S. citizen.”27 Moreover, Americans across 
the country articulate their fervent support for such a change, claiming 
that “[b]ecoming a U.S. citizen should require more than your mother 
successfully sneaking past the U.S. Border Patrol.”28 These views have 
become so popular, in fact, that Representative Ron Paul advocated 
absolute termination of birthright citizenship during his 2008 presiden-
tial campaign.29 
 Even the most zealous revisionists recognize, however, that such 
proposals are unlikely to succeed because “advocates for illegal immi-
grants will make a fuss . . . [claiming] you’re punishing the children.”30 
While it is true that effectuating either new legislation or a new 
amendment remains unlikely, such insinuations miss the crux of the 
debate.31 At issue is an understanding of the fundamental purpose of 
the Citizenship Clause of the Fourteenth Amendment and whether it 
remains legitimate today.32 
 This note will confront the arguments in favor of denying birth-
right citizenship to the children of undocumented immigrants born in 
the United States.33 Part I discusses the historical underpinnings of the 

                                                                                                                      
27 See “Birthright Citizenship” Debate Set to Begin, MSNBC, Dec. 26, 2005, http://www. 

msnbc.msn.com/id/10609068/ [hereinafter Birthright Debate]. 
28 E.g., Daniel John Sobieski, Being Born in the U.S. Doesn’t Make a Citizen, Chi. Trib., 

Jan. 8, 2006, at 8. 
29 See Ron Paul, Ron Paul 2008, Issue: Border Security and Immigration Reform, http:// 

www.ronpaul2008.com/issues/border-security-and-immigration-reform/ (last visited Mar. 
1, 2008). Along with Representative Ron Paul, former Governor Mitt Romney stated that 
he would “end ‘chain migration’” if he were to become president. See Editorial, The Candi-
dates and Illegal Immigration, Wash. Times, Jan. 2, 2008, at A12. 

30 See Birthright Debate, supra note 27. 
31 See Neuman, supra note 8, at 166. 
32 Id. 
33 In the main text, this note will refer to 8 U.S.C. §§ 1101–1537 by its popular name, 

the Immigration and Nationality Act (INA). Immigration and Nationality Act, 8 U.S.C. 
§§ 1101–1537 (2000). In the footnotes, this note will provide citations to both the INA 
section numbers and the United States Code section numbers. This note is limited to the 
discussion of citizenship given automatically to the children of illegal immigrants. The 
term “illegal” refers to those who cross the U.S. border without gaining legal admission 
through inspection as defined in the INA, and those who stay beyond the expiration of 
their visa, rendering them undocumented and inadmissible. INA § 2212(a), 245(a), 8 
U.S.C.A. §§ 1182(a), 1255(a) (West 2007). In addition, the term “immigrant” refers to 
those who intend to reside in the country permanently, as opposed to “nonimmigrants” 
who intend to stay only temporarily and must prove so in order to obtain a visa. INA 
§ 101(a)(15), 8 U.S.C.A. § 1101(a)(15). 

Furthermore, although this note seeks to interpret the Citizenship Clause of the Four-
teenth Amendment, it will not discuss several significant issues that contributed to the 
formation of the Clause, including: state sovereignty over citizenship, substantive rights 
provided by the privileges and immunities clause, violation of or conformity with interna-
 



444 Boston College Third World Law Journal [Vol. 28:437 

Fourteenth Amendment, providing a contextual understanding of citi-
zenship in the nineteenth century. Part II explores the Framers’ inten-
tions behind the construction of the Citizenship Clause, demonstrating 
that the current interpretation is not a mistake. Part III identifies the 
common themes among failed American movements that resisted ap-
plying the Clause to non-whites; it uncovers how these themes parallel 
arguments currently made against the children of illegal immigrants, 
showing that contemporary resistance efforts are as inconsistent with 
the purpose of the Clause as their historical counterparts. Part IV de-
tails the reality of chain migration and the provisions of the Immigra-
tion and Nationality Act (INA) which prevent birthright citizenship 
from becoming the enormous loophole opponents portray it to be. Fi-
nally, this note concludes that singling out children of undocumented 
immigrants as scapegoats for the serious problems caused by illegal 
immigration is a violation of the most fundamental purpose of the 
Fourteenth Amendment, that “no hereditary caste of exploitable deni-
zens should be created.”34 

I. Historical Underpinnings of the Fourteenth  
Amendment’s Citizenship Clause 

A. Developing Notions of American Citizenship 

 The jus soli principle of citizenship embodied in the Fourteenth 
Amendment’s citizenship clause has roots reaching back to early seven-
teenth century English common law.35 These roots are significant be-
cause the early U.S. Supreme Court relied on them to interpret the 
constitutional meaning of “citizenship” in the absence of a constitu-

                                                                                                                      
tional law, and children’s rights. For discussion of these significant issues, see Hsieh, supra 
note 12, at 522 (contrasting U.S. citizenship policy to that of other countries); Shulman, 
supra note 1, at 696–710 (explaining history of children’s rights and presumption against 
corruption of blood principle); Douglas G. Smith, Citizenship and the Fourteenth Amendment, 
34 San Diego L. Rev. 681, 802–04 (1997) (discussing Citizenship Clause’s affect on privi-
leges and immunities); Rebecca E. Zietlow, Belonging, Protection and Equality: The Neglected 
Citizenship Clause and the Limits of Federalism, 62 U. Pitt. L. Rev. 281, 309–16 (2001) (exam-
ining intention of Citizenship Clause to establish federal citizenship paramount to state 
citizenship). 

34 See Neuman, supra note 8, at 166; Michael Gunlicks, Note, Citizenship as a Weapon in 
Controlling the Flow of Undocumented Aliens: Evaluation of Proposed Denials of Citizenship to Chil-
dren of Undocumented Aliens Born in the United States, 63 Geo. Wash. L. Rev. 551, 583 (1995). 

35 See Calvin v. Smith (Calvin’s Case), 77 Eng. Rep. 377, 409 (K.B. 1608); Polly J. Price, 
Natural Law and Birthright Citizenship in Calvin’s Case (1608), 9 Yale J.L. & Human. 73, 73 
(1997); Bernadette Meyler, Note, The Gestation of Birthright Citizenship, 1868–1898 States’ 
Rights, the Law of Nations, and Mutual Consent, 15 Geo. Immigr. L.J. 519, 526 (2001). 
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tional definition.36 In particular, these conventions were drawn from Sir 
Edward Coke’s report on Calvin’s Case.37 The main issue in the case was 
whether Calvin, a man born in Scotland after Scotland and England 
had been combined under King James’ sovereignty, should be consid-
ered an alien; if so, he would be prohibited from inheriting land or 
bringing suit in England.38 
 Both arguments for and against Calvin’s subjecthood centered on 
his allegiance to the King.39 Calvin’s opposition argued that his alle-
giance was necessarily divided between King James’ two separate bodies 
politic—England and Scotland.40 In contrast, Coke found that the law 
of nature deemed Calvin a native because he had been born under 
King James’ natural body, ruling over both England and Scotland si-
multaneously.41 Furthermore, Coke reasoned that in exchange for alle-
giance, King James had a reciprocal obligation to protect Calvin’s rights 
as he would for any subject born within his domain.42 Calvin’s Case thus 
established the jus soli precedent, whereby birth within the territory 
constituted subjecthood along with the legal protections accompanying 
that status.43 Debated extensively in the U.S. Supreme Court and nu-

                                                                                                                      
36 See Slaughter-House Cases, 83 U.S. (16 Wall.) 36, 72 (1872) (“No such definition [of 

citizenship] was previously found in the Constitution, nor had any attempt been made to 
define it by act of Congress.”); Jonathan Drimmer, The Nephews of Uncle Sam: The History, 
Evolution, and Application of Birthright Citizenship in the United States, 9 Geo. Immigr. L.J. 667, 
683–84 (1995); Smith, supra note 33, at 691; Meyler, supra note 35, at 526. 

37 See Calvin’s Case, 77 Eng. Rep. at 409; Price, supra note 35, at 74; Meyler, supra note 
35, at 526. Sir Edward Coke was one of the judges deciding Calvin’s Case, and his report 
became one of the most significant English common law decisions in early American juris-
prudence. See Price, supra note 35, at 74, 83. 

38 See Calvin’s Case, 77 Eng. Rep. at 405–06; Price, supra note 35, at 73; Meyler, supra 
note 35, at 527 & n.52. 

39 See Calvin’s Case, 77 Eng. Rep. at 377, 380, 389–89, 391; Price, supra note 35, at 82–
83; Meyler, supra note 35, at 527. 

40 See Calvin’s Case, 77 Eng. Rep. at 380; Price, supra note 35, at 82; Meyler, supra note 
35, at 527. 

41 See Calvin’s Case, 77 Eng. Rep. at 377, 388–89, 391; Price, supra note 35, at 113–17; 
Meyler, supra note 35, at 527. 

42 See Calvin’s Case, 77 Eng. Rep. at 389; Price, supra note 35, at 114; Meyler, supra note 
35, at 527–28. 

43 See Meyler, supra note 35, at 528. However, natural allegiance and jus soli were not 
exactly synonymous: “[I]f alien armies should occupy English soil, their children would 
not be under the protection of the king and would not be subjects.” Gerald L. Neuman, 
Back to Dred Scott?, 24 San Diego L. Rev. 485, 487 (1987) (reviewing Schuck & Smith, 
supra note 23). Furthermore, the king’s protection would extend to children born to his 
ambassadors while abroad. Id. 
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merous federal and state courts, Calvin’s Case became American law in 
Lynch v. Clarke.44 
 Some scholars contend that the American notion of citizenship 
was not only formed by this traditional ascription, in which objective 
characteristics of individuals result in their assignment of a polity, but 
also a second tradition of citizenship by consent, in which assignment of 
a polity depends on a mutual and voluntary consent between both the 
individual and the polity.45 This concept of consent may be more dan-
gerous than it sounds, though, considering that the state could poten-
tially abuse its power by withholding or withdrawing consent arbitrar-
ily.46 Although American citizenship law largely followed the ascriptive 
common law tradition, the failure of the Constitution to define citizen-
ship opened the door to potential abuse of the consensual interpreta-
tion realized by the infamous Dred Scott decision in 1857.47 

B. Dred Scott v. Sandford: A Caste System of Hereditary Citizenship 

 In Dred Scott, the Supreme Court held that emancipated African 
Americans were not, and could not, become citizens of the United 
States, despite having been born on U.S. soil.48 Born in Missouri, Dred 
Scott was a slave who was temporarily brought by his master to Illinois, a 
free state, and was then returned to Missouri.49 Embracing the consen-
sual conception of citizenship, Chief Justice Roger B. Taney found that 
the country had never consented to the inclusion of free African Ameri-
cans, who were considered “property of a master,” into the national po-
litical community.50 Taney deviated dramatically from the ascriptive 
                                                                                                                      

44 1 Sand. Ch. 583 (N.Y. Ch. 1844) (finding federal common law that plaintiff’s birth 
in United States made him a “natural born citizen,” entitled to inherit land); see, e.g., Daw-
son’s Lessee v. Godfrey, 8 U.S. (4 Cranch) 321, 323 (1808) (reaffirming common law right 
to inherit land based on obligation of allegiance at birth). 

45 See Neuman, supra note 43, at 486, 487. See generally Schuck & Smith, supra note 23. 
Schuck and Smith emphasized John Locke’s theory that members of the self-governing 
national community were bound to each other by compact, meaning that citizenship de-
pended on the explicit or tacit consent of adult individuals. See Schuck & Smith, supra 
note 23, at 25–26; Drimmer, supra note 36, at 685; Neuman, supra note 43, at 487. 

46 Schuck & Smith, supra note 23, at 37; Neuman, supra note 43, at 487. 
47See Slaughter-House Cases, 83 U.S. (16 Wall.) at 72; Dred Scott v. Sandford, 60 U.S. (19 

How.) 393, 404 (1857); Neuman, supra note 43, at 488, 491. 
48 See Dred Scott, 60 U.S. at 404; see Smith, supra note 33, at 757, 771. For a detailed 

analysis of the Dred Scott decision, see Karst, supra note 1, at 43–49; Smith, supra note 33, 
at 757–92. 

49 Dred Scott, 60 U.S. at 397. 
50 Id. at 476 (Daniel, J., concurring). In his concurring opinion, Justice Daniel wrote, 

“[A] slave, the peculium or property of a master, and possessing within himself no civil nor 
political rights or capacities, cannot be a CITIZEN.” Id.; see Schuck & Smith, supra note 
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common law tradition, where mere birth within the territory of the sov-
ereign established citizenship without regard for parental lineage.51 
 Instead, Taney reasoned that the Framers of the Constitution 
formed a closed community in which membership was restricted to descen-
dants of the founders, and that the colonial community had regarded 
African Americans “as beings of an inferior order, and altogether unfit to 
associate with the white race.”52 Thus, the Court ruled that citizenship 
depended more on genealogy than place of birth or even allegiance.53 
By providing no means by which a free African American could gain citi-
zenship status, this ruling made American citizenship an exclusive club 
for whites.54 It effectively created a constitutionally mandated racial caste 
system within the United States.55 

II. Overcoming Dred Scott: Intentions behind the  
Citizenship Clause 

 The Citizenship Clause, section one of the Fourteenth Amend-
ment, is widely recognized as a response to Dred Scott’s decree that free 
African Americans were not and could not become citizens without a 
constitutional amendment.56 However, before the Fourteenth Amend-
ment, Congress tried and failed twice to confer certain basic rights 
upon free African Americans; the first attempt was the Thirteenth 
Amendment, and the second was the Civil Rights Act of 1866.57 
 Taking effect in December 1865, the Thirteenth Amendment 
proved inadequate because it merely prohibited slavery, but did not 
provide any protected status based solely on being free.58 Most nota-
bly, it did not prevent states from inventing an intermediate status be-
tween slavery and full citizenship specifically intended to deprive Afri-
can Americans of fundamental civil capacities considered inherent in 

                                                                                                                      
23, at 72; Drimmer, supra note 36, at 692; Smith, supra note 33, at 758–60, 774; Neuman, 
supra note 43, at 488.. 

51 See Schuck & Smith, supra note 23, at 72; Neuman, supra note 43, at 488; Drimmer, 
supra note 36, at 692. 

52 Dred Scott, 60 U.S. at 407; see Karst, supra note 1, at 44; Drimmer, supra note 36, at 
692, 693. 

53 See Dred Scott, 60 U.S. at 407; Drimmer, supra note 36, at 693. 
54 See Smith, supra note 33, at 795; Neuman, supra note 43, at 488. 
55 Smith, supra note 33, at 795. 
56 See Slaughter-House Cases, 83 U.S. (16 Wall.) 36, 73 (1872); Dred Scott v. Sandford, 

60 U.S. (19 How.) 393, 406 (1857); Smith, supra note 33, at 792. 
57 See U.S. Const. amend. XIII; Cong. Globe, 39th Cong., 1st Sess. 570 (1866); Smith, 

supra note 33, at 792. 
58 U.S. Const. amend. XIII; Karst, supra note 1, at 50; Smith, supra note 33, at 793. 
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citizenship.59 Therefore, in response to the Thirteenth Amendment, 
eight southern states passed their own “Black Codes,” reaffirming the 
very caste system that the Thirteenth Amendment attempted to abol-
ish.60 These Black Codes deprived free African Americans of many of 
the rights inherent in citizenship, such as the right to move, contract, 
own property, assemble, speak freely, and bear arms.61 
 Consequently, the Civil Rights Act of 1866 was designed to abol-
ish this new racial caste by conferring citizenship upon free African 
Americans through legislation.62 However, under the social compact 
model of citizenship articulated by the Dred Scott Court, membership 
in a political community was based on mutual consent.63 Therefore, 
mere legislation to include African Americans in the polity would be 
insufficient because it lacked the consent of the whole people.64 Ulti-
mately, it became apparent that a new constitutional amendment 
would be necessary to grant citizenship status to African Americans, 
to restore the common law tradition of ascriptive, birthright citizen-
ship, and to eliminate racial caste systems in southern states.65 

A. Competing Interpretations of the Citizenship Clause 

 The primary purpose of the Fourteenth Amendment’s Citizenship 
Clause was to overturn the caste systems imposed by Dred Scott and the 
Black Codes by providing a firm constitutional foundation for the citi-
zenship of African Americans born in the United States.66 Beyond this 
primary goal, however, the broader intentions of the Amendment’s 
Framers were varied and complicated.67 Upon first glance, the follow-

                                                                                                                      
59 See Smith, supra note 33, at 795. 
60 See Karst, supra note 1, at 50; Smith, supra note 33, at 797. For a more detailed de-

scription of the Black Codes and the intentions behind them, see Abel A. Bartley, The Four-
teenth Amendment: The Great Equalizer of the American People, 36 Akron L. Rev. 473, 480–82 
(2002). 

61 Smith, supra note 33, at 797 n.384; see Román, supra note 11, at 574 n.99. The Black 
Codes combined vagrancy laws with a convict-lease system, which assured that former 
slaves would remain laborers for plantation owners. Karst, supra note 1, at 50. 

62 Civil Rights Act, 14 Stat. 27 (1866) (codified in U.S. Const. amend. XIV, § 1); 
Karst, supra note 1, at 50; Smith, supra note 33, at 792. 

63 Smith, supra note 33, at 792–93; see Dred Scott, 60 U.S. (19 How.) at 426. 
64 Smith, supra note 33, at 793. Much of the senate debate over the Civil Rights Act of 

1866 dealt with whether Congress had the authority to pass a bill conferring citizenship on 
free African Americans or if defining citizenship required a constitutional amendment. See 
Cong. Globe, 39th Cong., 1st Sess. 474, 497 (1866). 

65 See Drimmer, supra note 36, at 695–96; Smith, supra note 33, at 793, 797. 
66 See Neuman, supra note 8, at 167; Smith, supra note 33, at 797. 
67 See, e.g., Cong. Globe, 39th Cong., 1st Sess. 2897 (1866). 
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ing sentence may seem clearly applicable to anyone born in the United 
States: “All persons born or naturalized in the United States, and sub-
ject to the jurisdiction thereof, are citizens of the United States and of 
the state wherein they reside.”68 Claiming otherwise, though, many 
scholars assert that the phrase “subject to the jurisdiction thereof” func-
tions as a strict limit on those who may receive birthright citizenship.69 
This controversy turns on one question: who is born in the United 
States but not subject to the jurisdiction thereof?70 

1. Subject to the Complete Jurisdiction Thereof: Arguments of 
Opponents of Broad Birthright Citizenship 

 Many of those who oppose the current interpretation of the Citi-
zenship Clause insist that the phrase “subject to the jurisdiction 
thereof” is based on the concept of exclusive allegiance.71 Opponents 
make their case by citing one of the principle authors of the clause, Il-
linois Senator Lyman Trumbull as he explained the purpose and mean-
ing of his text during the senate debates of both the 1866 Civil Rights 
Act and the Fourteenth Amendment.72 
 During the Civil Rights Act debates Trumbull defended his text, 
which read, “all persons born in the United States and not subject to 
any foreign power, excluding Indians not taxed, are hereby to be de-
clared citizens of the United States . . . .”73 Before Trumbull added the 
phrase “excluding Indians not taxed” to the 1866 Act, he faced intense 
questioning from fearful Kentucky and Kansas senators regarding 
whether Native Americans would be included in the citizenship legisla-
tion.74 Forced to detail the explicit purpose of his text and who it was 
meant to exclude, Trumbull stated, 

[My desire] is to make citizens of everybody born in the 
United States who owe allegiance to the United States. We 
cannot make a citizen of the child of a foreign minister who is 

                                                                                                                      
68 U.S. Const. amend. XIV, § 1. 
69 See Eastman, supra note 20, at 1485; Abrahms, supra note 8, at 477. 
70 Eisgruber, supra note 17, at 63. 
71 See Abrahms, supra note 8, at 479. 
72 Cong. Globe, 39th Cong., 1st Sess. 572, 2893 (1866); Wood, supra note 7, at 509; 

Abrahms, supra note 8, at 479. Because the text of the Fourteenth Amendment was derived 
from the 1866 Act, many look to the 1866 Act in order to shed light on the final text of the 
Amendment. See Abrahms, supra note 8, at 480. 

73 Civil Rights Act, 14 Stat. 27 (1866) (codified in U.S. Const. amend. XIV, § 1); see 
Abrahms, supra note 8, at 478. 

74 Cong. Globe, 39th Cong., 1st Sess. 498, 504, 525–27 (1866). 
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temporarily residing here. There is a difficulty in framing the 
amendment so as to make citizens of all the people born in 
the United States and [only those] who owe allegiance to 
it. . . . [A] sort of allegiance was due to the country from per-
sons temporarily resident in it whom we would have no right 
to make citizens . . . .75 

The senator went on to explain that, “[t]he term ‘Indians not taxed’ 
means Indians not counted in our enumeration of the people of the 
United States,” in fact he agreed that they should be “considered vir-
tually as foreigners.”76 Opponents use this language to claim five basic 
points, all of which, they allege, would yield the exclusion of the chil-
dren of today’s undocumented immigrants.77 
 First, the text manifests the importance of allegiance and that 
being born within the borders is necessary but not sufficient for citi-
zenship.78 To owe the requisite allegiance, as described in Calvin’s 
Case, there must be an exclusive connection between the individual 
and the nation, where subjects exchange their allegiance and obedi-
ence for the protection of the sovereign.79 Opponents interpret this 
allegiance exchange as mandating that “a person had to be born un-
der the protection and control of the Crown and, at the time and 
place of birth, the sovereign had to be ‘in full possession and exercise’ 
of its power.”80 Therefore, they reason, Trumbull must have relied on 
a consensual view of allegiance, dependent on the will of the commu-
nity as well as the will of the people.81 Any abstract language, oppo-
nents assert, should be interpreted consistently with the principles of 
this version of underlying common law.82 

                                                                                                                      
75 Id. at 572. 
76 Id. 
77 See Abrahms, supra note 8, at 480. For the most part, systematic and quantitative re-

strictions on immigration did not exist before 1875. See Neuman, supra note 8, at 19–20. 
Therefore, no comprehensive parallel can be drawn between the contemporary concept of 
an “illegal immigrant” and any term used to describe “foreigners” or even “aliens” by the 
framers of the Fourteenth Amendment. See generally Cong. Globe, 39th Cong., 1st Sess. 
2890 (1866). Frequently, opponents will cite this “open borders” myth as evidence that 
illegal immigrants could not have been included in the Citizenship Clause’s automatic 
grant of birthright citizenship because they did not exist at the time. See Abrahms, supra 
note 8, at 477. 

78 Wood, supra note 7, at 510; Abrahms, supra note 8, at 479. 
79 See Calvin v. Smith (Calvin’s Case), 77 Eng. Rep. 377, 409 (K.B. 1608); Wood, supra 

note 7, at 505. 
80 Id. 
81 See id.; Abrahms, supra note 8, at 480. 
82 See Wood, supra note 7, at 506–07. 
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 Second, Trumbull articulated the difficulty he faced in framing 
the clause such that all of the people who are born here but who do 
not owe any allegiance would be excluded.83 Opponents claim that this 
explains why he later changed the text to more abstract language in the 
Fourteenth Amendment, but did not change his intent to include only 
those with exclusive allegiance.84 
 Third, Trumbull clearly rejected any form of common law alle-
giance established by temporary residents.85 In Calvin’s Case, Coke ac-
tually provided citizenship for temporary sojourners who are born in 
the territory.86 Trumbull understood this, and for that reason, he ex-
plicitly chose not to state that all those “who owe allegiance” would be 
born U.S. citizens.87 Therefore, the text he selected was specifically in-
tended to exclude temporary residents from any allegiance the com-
mon law would have otherwise assumed.88 
 Fourth, Trumbull justified his exclusion of Native Americans by 
emphasizing that they were technically not part of the population, not 
included in the census, and not intended parties of the original Con-
stitution’s vision of “people of the United States.”89 Trumbull later 
explained that Native Americans could only become citizens if they 
separated from their tribes.90 In so separating, he reasoned, Native 
Americans integrate into American communities and thereby came 
within the jurisdiction of the United States, “so as to be counted.”91 
 Finally, Trumbull specified that Native Americans could be consid-
ered “virtually as foreigners,” which means that they did not come 
within the jurisdiction of the Citizenship Clause.92 Trumbull explained 

                                                                                                                      
83 See Abrahms, supra note 8, at 480. 
84 See Eastman, supra note 20, at 1486. In fact, during the Fourteenth Amendment de-

bates, Trumbull explained the congruence between the phrase “subject to the jurisdiction 
thereof” in the Fourteenth Amendment and the phrase “not subject to any foreign power” 
in the 1866 Act. Cong. Globe, 39th Cong., 1st Sess. 2893 (1866). He asserted that “subject 
to the jurisdiction thereof” meant, “[n]ot owing allegiance to anybody else . . . subject to 
the complete jurisdiction of the United States.” Id. (emphasis added). Factors that removed 
Native Americans from the complete jurisdiction of the United States included: (1) they 
could not be sued in court, (2) the United States made treaties with them, (3) they were 
not taxed, and (4) the United States did not punish crimes committed by one Native 
American on another. See id. 

85 Abrahms, supra note 8, at 480. 
86 Calvin’s Case, 77 Eng. Rep. at 377; Meyler, supra note 35, at 528. 
87 Cong. Globe, 39th Cong., 1st Sess. 572 (1866). 
88 See id.; Abrahms, supra note 8, at 480. 
89 Cong. Globe, 39th Cong., 1st Sess. 572 (1866); Abrahms, supra note 8, at 480. 
90 Cong. Globe, 39th Cong., 1st Sess. 572 (1866). 
91 Id. 
92 Id.; see Abrahms, supra note 8, at 480. 
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that belonging to a foreign government, as the Native Americans re-
maining in their tribes did, should be an obvious bar to U.S. citizen-
ship.93 
 Many opponents of the current interpretation of birthright citizen-
ship assert that an extension of these five principles to contemporary 
illegal immigrants would render them outside the intended jurisdiction 
of the Citizenship Clause as articulated by Trumbull.94 First, illegal im-
migrants lack the consent of the nation to protect them in exchange for 
their allegiance.95 In addition, the children of illegal immigrants are not 
born “within the allegiance” required by English common law because 
their unlawful presence manifests constant disobedience to the State, 
which is a determining factor.96 Second, although a broad reading of 
the jurisdiction requirement in the Citizenship Clause might arguably 
include illegal immigrants, Trumbull stated that his exact intentions 
were otherwise, but that he simply had trouble framing it explicitly.97 
Third, Trumbull’s overt exclusion of temporary residents would likely 
exclude illegal aliens, “as at best they are temporarily in the United 
States until the I.N.S. discovers their illegal presence and excludes 
them.”98 Fourth, just as Native Americans were excluded because they 
were not counted in the census and not “regarded as part of our peo-
ple,” neither are illegal immigrants.99 Finally, Trumbull’s most obvious 
example of a person outside the jurisdiction is one who is virtually a for-
eigner; an illegal immigrant is nothing if not a foreigner.100 Therefore, 
although the framers of the Citizenship Clause could not have contem-
plated the application of birthright citizenship to the children of illegal 

                                                                                                                      
93 Cong. Globe, 39th Cong., 1st Sess. 572 (1866). 
94 See Abrahms, supra note 8, at 480. 
95 See id. 
96 Wood, supra note 7, at 507. 
97 See Abrahms, supra note 8, at 480. 
98 Id. Scholars have questioned this basic assumption of temporary presence, noting 

the relative stability of the undocumented immigrant population in the United States. See, 
e.g., David B. Thronson, Of Borders and Best Interests: Examining the Experiences of Undocu-
mented Immigrants in U.S. Family Courts, 11 Tex. Hisp. J.L. & Pol’y 45, 52, 65–66 (2005) 
(noting “a more permanent pattern of settlement for undocumented immigrants”). 

99 Cong. Globe, 39th Cong., 1st Sess. 572 (1866); Abrahms, supra note 8, at 480. To-
day, undocumented immigrants are counted by the U.S. Census Bureau. See U.S. Census 
Bureau, Population Division, Census 2000, Profile of Selected Demographic and 
Social Characteristics for the Non-U.S. Citizen Population tbl.FBP-1, http://www. 
census.gov/population/cen2000/stp-159/noncitizen.pdf (last visited, Mar. 1, 2008). The 
Bureau attempts to count every person residing in the country, including “people born 
outside the U.S. who have not been conferred U.S. citizenship, such as lawful permanent 
residents, students, refugees, and people illegally present in the United States.” See id. 

100 Abrahms, supra note 8, at 480. 



2008] Birthright Citizenship & the Fourteenth Amendment 453 

immigrants, opponents believe that the legislative history shows that 
they never would have intended to provide such a loophole.101 

2. Subject to the Laws of the Jurisdiction Thereof: Arguments of 
Proponents of Broad Birthright Citizenship 

 Despite the rationale of birthright citizenship opponents, those 
who support the validity of the current interpretation minimize these 
specific points and emphasize instead the plain meaning of the phrase 
“subject to the jurisdiction thereof,” within the context of different pas-
sages from the same legislative history.102 Proponents claim that within 
that clause, the word “jurisdiction” retains its natural reading of “actual 
subjection to the lawmaking power of the state.”103 This does not re-
duce the phrase to mere redundancy, because it excludes those people 
who fell under common law exceptions of immunity to U.S. law.104 
Most notably, this language describes children born to foreign diplo-
mats, who have always enjoyed diplomatic immunity, and children born 
to parents accompanying an invading army, who receive enemy com-
batant immunity.105 
 Moreover, proponents claim that this more natural interpretation 
explains the confusion of many senators over the inclusion of some Na-
tive Americans.106 Because no common law exception existed that 
would incorporate the unique situation of Native Americans living un-
der tribal quasi-sovereignty, the framers struggled to invent a new defi-
nition under which some Native Americans would be included and oth-
ers excluded.107 
 Proponents find support in the words of Trumbull’s co-author, 
Michigan Senator Jacob Howard, who stated, 

This amendment which I have offered is simply declaratory of 
what I regard as the law of the land already, that every person 
born within the limits of the United States, and subject to 

                                                                                                                      
101 See id. at 477. 
102 See Neuman, supra note 8, at 171–72. 
103 Id. at 172. 
104 Id. at 171; James C. Ho, Defining “American”: Birthright Citizenship and the Original 

Understanding of the 14th Amendment, 9 Green Bag 2d 367, 369 (2006). 
105 See Neuman, supra note 8, at 171; Ho, supra note 104, at 369. These were the two 

common law exceptions for aliens closely aligned with a foreign government when the 
Fourteenth Amendment was adopted. Neuman, supra note 8, at 171. 

106 See Neuman, supra note 8, at 171–72. 
107 Cong. Globe, 39th Cong., 1st Sess. 2893 (1866). 
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their jurisdiction, is by virtue of natural law and national law a 
citizen of the United States.108 

Proponents assert that this statement manifests that the best interpreta-
tion of the Citizenship Clause is one that applies basic common law ex-
ceptions and the plain meaning of the word “jurisdiction.”109 They rea-
son that such an interpretation is the only way to grasp what the 
framers would have considered “the law of the land already.”110 
 Furthermore, proponents claim that the opponents’ reading of 
the legislative history is flawed because it alters the meaning of the lan-
guage by removing certain phrases from the context of the debate.111 
For example, immediately after the text cited above, Howard ex-
plained, “This will not, of course, include persons born in the United 
States who are foreigners, aliens, who belong to the families of embassadors 
or foreign ministers accredited to the Government of the United States, but will 
include every other class of persons.”112 By omitting the italicized text, 
opponents have alleged that foreigners and aliens were never meant to 
be included.113 Proponents, on the other hand, emphasize the impor-
tance of the italicized text as obvious clarification of whom Howard 
considered to be a foreigner or alien.114 
 Finally, one of the proponents’ strongest arguments gives meaning 
to the portion of the debates where the senators argue over whether 
birthright citizenship should include the children of Chinese immi-
grants and Gypsies.115 During both the debates on the Civil Rights Act 
and the Fourteenth Amendment, Pennsylvania Senator Edgar Cowan 
spearheaded efforts to exclude both groups, the Chinese immigrants 
who he believed were overrunning California, and the gangs of Gypsies 
he regarded as infesting his state.116 In both scenarios, Cowan was con-
fronted by other senators who explicitly told him that these immigrant 
children would be included in the grant of citizenship.117 Ultimately, 
considering that the overarching goal of the legislation and the 

                                                                                                                      
108 Id. at 2890 (emphasis added); see Neuman, supra note 8, at 171. 
109 See Neuman, supra note 8, at 171. 
110 Cong. Globe, 39th Cong., 1st Sess. 2890 (1866); see Neuman, supra note 8, at 171. 
111 See Ho, supra note 104, at 372. 
112 Cong. Globe, 39th Cong., 1st Sess. 2890 (1866) (emphasis added). 
113 See Abrahms, supra note 8, at 481. 
114 See Ho, supra note 104, at 372. 
115 See id. 
116 Cong. Globe, 39th Cong., 1st Sess. 498, 2890–91 (1866). 
117 Id. For example, during the Civil Rights Act debates, Cowan asked, “whether [the 

Act] will not have the effect of naturalizing the children of Chinese and Gypsies born in 
this country?” Id. at 489. Trumbull responded with one word: “Undoubtedly.” Id. 
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amendment was to abolish the racial caste of Dred Scott and the Black 
Codes, proponents argue that only a more inclusive, ascriptive defini-
tion of citizenship can be consistent.118 

B. Resolving the Controversy 

 The flaw in both sides of the contemporary version of this debate 
is that many have felt driven to make broad assertions that the legisla-
tive history clearly and unquestionably weighs in their favor.119 Al-
though this results-based investigation may seem convincing, it reveals 
weaknesses in both arguments as neither is willing to concede that the 
senators who drafted and voted on each phrase of the text were, in fact, 
confused.120 
 Indeed, it is actually through this confusion that we may best un-
derstand underlying principles often missed in narrowly tailored in-
quiries that seek only to find references to “foreigners” or “aliens.”121 
Such inquiries overlook three major points: (1) both theories of citi-
zenship existed among the framers of the Fourteenth Amendment, (2) 
the consensualist theory was plagued by racism and xenophobia, and 
(3) the framers’ tactical decisions to reject certain language manifests 
overarching principles in line with abolishing the Dred Scott decision’s 
racial caste system.122 
 First, during the debates, the senators explicitly articulated both 
theories of citizenship.123 Disagreement over these theories existed 

                                                                                                                      
118 See Neuman, supra note 8, at 172. 
119 See, e.g., Ho, supra note 104, at 374 (“History confirms that the Citizenship Clause 

applies to the children of aliens.”); Abrahms, supra note 8, at 477 (“[T]he historical back-
ground of both the 1866 Civil Rights Bill and the Fourteenth Amendment is unambiguous 
and the debates make intentions clear. The essential limiting principle that was discern-
able from the debates was consensualist in nature, mandating that citizenship required the 
existence of conditions indicating mutual consent to political membership, in addition to 
being born in the United States.”). 

120 See Cong Globe, 39th Cong., 1st Sess. 2894 (1866). Moreover, academic scholars at 
the time were also confused about how to interpret the terms and the intentions of the 
drafters. Compare George D. Collins, Citizenship by Birth, 29 Am. L. Rev. 385, 386 (1895) 
(“upon birth alone . . . citizenship can never be predicated”), with Henry C. Ide, Citizenship 
by Birth—Another View, 30 Am. L. Rev. 241, 242 (1896) (“[A]ll persons (generally speaking, 
not including children of foreign ministers, etc.) born within the United States . . . were 
citizens of this country . . . both before and after the adoption of the Fourteenth Amend-
ment to the constitution.”). 

121 See Abrahms, supra note 8, at 481. 
122 See Cong Globe, 39th Cong., 1st Sess. 498, 2890–91, 2897 (1866). 
123 See id. at 2897. 
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even among those who voted in favor of the language selected.124 This 
disagreement has allowed both proponents and opponents of the cur-
rent interpretation of the Citizenship Clause to find legislative history 
conveniently replete with examples of ascriptive and consensual theo-
ries of citizenship, respectively.125 However, neither may be considered 
necessarily wrong because both theories existed among the framers of 
the Fourteenth Amendment.126 
 Second, although the theory of consent and exclusive allegiance is 
articulated throughout the legislative history, it is a mistake to ignore 
the theory’s explicitly racist and xenophobic justifications, which are 
embarrassing and repugnant in today’s society.127 Afraid of granting 
citizenship to the children of Gypsies and Chinese immigrants, Cowan 

                                                                                                                      
124 See id. The prime example of this occurs at the end of the May thirtieth debate over 

the constitutional amendment. See id. After extensive debate, two senators who both voted 
to omit the phrase “excluding Indians not taxed” from the text of the Amendment offered 
contradictory explanations just before the vote was held. See id. Oregon Senator George 
Williams explained, 

I think it is perfectly clear . . . . In one sense, all persons born within the geo-
graphical limits of the United States are subject to the jurisdiction of the 
United States, but they are not subject to the jurisdiction of the United States 
in every sense. . . . I understand the words here, “subject to the jurisdiction of 
the United States,” to mean fully and completely subject to the jurisdiction of 
the United States. . . . [I]n any court or by any intelligent person, these two 
sections [of the Fourteenth Amendment] would be construed not to include 
Indians not taxed, I do not think the amendment is necessary. 

Id. Williams’ version aligns with consensualist theories, emphasizing the concept of full 
and complete jurisdiction as requiring something more than mere birth within the bor-
ders. See id.; Abrahms, supra note 8, at 480. However, immediately juxtaposed against Wil-
liams’ explanation is that of Delaware Senator Willard Saulsbury: 

I do not presume that any one will pretend to disguise the fact that the object 
of this first section is simply to declare that negroes shall be citizens of the 
United States. . . . I feel disposed to vote against [the addition of the phrase 
“excluding Indians not taxed”] because if these negroes are to be made citi-
zens of the United States, I can see no reason in justice or in right why the 
Indians should not be made citizens. 

Cong. Globe, 39th Cong., 1st Sess. 2897 (1866). Saulsbury’s rationale highlights basic 
tenets of the ascriptive theory of citizenship, that beyond the existing common law excep-
tions, there is no justification for differentiating among people born in the territory. See 
id.; Neuman, supra note 8, at 172. Both senators voted to reject the phrase “Indians not 
taxed” from the constitutional amendment. Cong. Globe, 39th Cong., 1st Sess. 2897 
(1866). 

125 See Ho, supra note 104, at 374; Abrahms supra note 8, at 477. 
126 See Eastman, supra note 20, at 1484. 
127 See Shulman, supra note 1, at 685; Abrahms, supra note 8, at 480 (“[T]he limitations 

[on birthright citizenship] are not racist but philosophical.”). 
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argued against their inclusion at every turn.128 A number of other sena-
tors employed similar racially charged arguments throughout the de-
bates in blatant attempts to draw the arbitrary line of allegiance in a 
manner that would exclude the particular group of outsiders present in 
his state.129 Although analyzing these perspectives sheds light on some 
of the framers’ consensualist theory of citizenship, there can be no 
doubt that these perspectives fail to achieve the primary purpose of the 
Citizenship Clause: to eliminate systems of racial caste.130 
 Lastly, some of the most instructive elements of the legislative his-
tory are the texts that the framers explicitly rejected as mechanisms of 
ascertaining their primary goal.131 Two of these significant rejections 

                                                                                                                      
128 Cong. Globe, 39th Cong., 1st Sess. 2890–91 (1866). 

Is the child of the Chinese immigrant . . . [or] of a Gypsy born in Pennsyl-
vania a citizen? . . . He has a right to the protection of the laws; but he is not a 
citizen in the ordinary acceptation of the word. 
 . . . . 
 . . . It is utterly and totally impossible to mingle all the various families of 
men, from the lowest form of the Hottentot up to the highest Caucasian, in 
the same society. 
 . . . . 
 . . . I am as liberal as anybody toward the rights of all people, but I am un-
willing [to give up the State’s right] . . . of expelling a certain number of peo-
ple who invade her borders; who owe to her no allegiance; who pretend to 
owe none; who recognize no authority in her government; who have a dis-
tinct, independent government of their own . . .; who pay no taxes; who never 
perform military service; who do nothing, in fact, which becomes the citizen 
. . . . 

Id. Throughout this passage and others, Cowan continues to insist that the influx of Chi-
nese immigrants will end the republican government in California. Id. at 499. 

The term “Hottentots” was first used by European settlers to refer to the Khoikhoi, an 
South African tribe of cattle herders. See Tamara Rice Lave, Note, A Nation at Prayer, A Na-
tion in Hate: Apartheid in South Africa, 30 Stan. J. Int’l L. 483, 488 n.34 (1994). In general, 
European settlers believed that the African Hottentot symbolized the lowest, most savage 
type of human being possible, ranking only slightly above the highest nonhuman animal. 
See William M. Wiecek, The Origins of the Law of Slavery in British North America, 17 Cardozo 
L. Rev. 1711, 1734 (1996); Derek W. St.Pierre, Note, The Transition from Property to People: 
The Road to the Recognition of Rights for Non-Human Animals, 9 Hastings Women’s L.J. 255, 
264 (1998). 

129 See Cong. Globe, 39th Cong., 1st Sess. 506, 526, 528–29 (1866). For example, Cali-
fornia Senator John Conness sought to exclude the “Digger Indians,” whom he considered 
“the lowest class known of Indians, and utterly and totally unfit to become citizens;” Ken-
tucky Senator Garrett Davis sought to make the United States “a close white corporation,” 
open only to Europeans because the Government was formed with the interests of only 
their ancestors in mind; Kansas Senator James Lane was even laughed at by the other sena-
tors because his racial bias against the inclusion of Native Americans was so blatant. See id. 

130 See Smith, supra note 33, at 795. 
131 See Cong. Globe, 39th Cong., 1st Sess. 498, 2896 (1866). 
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included a phrase that would have limited the Amendment’s grant of 
automatic citizenship solely to African Americans, and a clause that 
would have conferred on Congress the power to define the criteria for 
national citizenship.132 
 Originally, Trumbull’s 1866 Act read, “[t]hat all persons of African 
descent born in the United States are hereby declared to be citizens of 
the United States”133 In an effort ostensibly to subvert the Bill, West 
Virginia Senator Paul Van Winkle attacked that language because it 
confined citizenship exclusively to African Americans.134 Presumably, 
Van Winkle invoked the image of white Americans sharing their citi-
zenship rights with hordes of “inferior races,” who “could only tend to 
the deterioration of the mass” in order to garner opposition to the leg-
islation.135 
 However, Trumbull’s reaction was likely unexpected: he immedi-
ately asked to withdraw his previous amendment and replace it with the 
words, “All persons born in the United States, and not subject to any 
foreign Power, are hereby declared to be citizens of the United States, 
without distinction of color.”136 This dramatic maneuver is significant 
because it combats contemporary assertions that although the Citizen-
ship Clause uses inclusive and broad terms, the framers only intended 
to grant citizenship to the very narrow class of African Americans 
harmed by Dred Scott.137 It shows that this restrictive application could 
not have satisfied the primary purpose of the amendment because the 

                                                                                                                      
132 Id. 
133 Id. at 474. 
134 See id. at 497, 498. He stated: 

[This] is one of the gravest subjects that ever could be submitted to the peo-
ple of the United States, and it involves not only the negro race, but other in-
ferior races that are now settling on our Pacific coast, and perhaps involves a 
future immigration to this country of which we have no conception . . . . I 
need not pause to say that this would be detrimental to the best interests of 
our country. 
 . . . . 
 . . . I would like to see it tested by a fair vote of the people of the United 
States whether they are willing that these piebald races from every quarter 
shall come in and be citizens with them in this country, and enjoy the privi-
leges which they are now enjoying as such citizens. 

Id. 
135 See id. at 497. 
136 Cong. Globe, 39th Cong., 1st Sess. 498 (1866). 
137 See, e.g., Abrahms, supra note 8, at 478 (“The narrow purpose of the Fourteenth 

Amendment was to elevate to constitutional status the purposes of the Civil Rights Bill.”). 
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option was both considered and discarded in the face of rather threat-
ening opposition.138 
 As an alternative to such a narrow reading, some suggest that the 
framers used more flexible terminology in order to confer implicitly 
upon Congress the power to define and change the criteria for national 
citizenship.139 This possibility, however, was also considered and re-
jected as failing to meet the primary purpose of the amendment.140 
During the Fourteenth Amendment debates, Wisconsin Senator James 
Doolittle stridently argued that the text include the phrase “Indians not 
taxed” because without it, Native Americans would otherwise be in-
cluded as “subject to the jurisdiction thereof.”141 Nearing the end of his 
case, he asked, “why amend the Constitution” if there is no doubt “as to 
the constitutional power of Congress to pass the civil rights bill”?142 
Howard, Trumbull’s co-author, interjected, 

We desired to put this question of citizenship and the rights of 
citizens and freedmen under the civil rights bill beyond the 
legislative power of such gentlemen as the Senator from Wis-
consin [Doolittle], who would pull the whole system up by the 
roots and destroy it, and expose the freedmen again to the 
oppressions of their old masters.143 

Howard’s statement illustrates that his goal was to eliminate the racial 
caste system that oppressed African Americans, and that the Amend-
ment was necessary to prevent racist and nativist fears from determin-
ing U.S. citizenship requirements.144 The framers siding with Howard, 
who voted against Doolittle’s amendment, did not trust that future 
members of Congress would recognize the rights of African Americans, 
Asian Americans, or other immigrants, over their own xenophobia.145 
The next section details why “[h]istory has amply vindicated that judg-
ment.”146 

                                                                                                                      
138 See Cong. Globe, 39th Cong., 1st Sess. 498 (1866). 
139 See Eastman, supra note 20, at 1486. 
140 Cong. Globe, 39th Cong., 1st Sess. 2896 (1866). 
141 Id. Throughout his speech, Senator Doolittle openly and repeatedly declared that 

he sought to “exclude the wild Indians from being regarded or held as citizens of the 
United States.” Id. at 2897. 

142 Id. at 2896. 
143 Id. at 2896. 
144 See id. 
145 See id.; Neuman, supra note 8, at 186–87. 
146 Neuman, supra note 8, at 187. 
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III. Repeated Rejection of Racist Exclusion: Applications of 
the Citizenship Clause to Other Minority Groups 

 In 1873, the Supreme Court ruled on the Thirteenth and Four-
teenth Amendments for the first time in the Slaughter-House Cases.147 
The central issue in the Slaughter-House Cases was the extent to which 
the Thirteenth, Fourteenth, and Fifteenth Amendments protected 
the privileges and immunities of New Orleans butchers whose busi-
nesses had been taken over by a state-run corporation.148 Although 
the plaintiff butchers’ complaints did not actually implicate the Citi-
zenship Clause, Justice Miller, writing for the majority, addressed it in 
controversial dicta.149 Regarding the pervading purpose and underly-
ing foundation of all three of the Reconstruction Amendments, Jus-
tice Miller cited “the freedom of the slave race, the security and firm 
establishment of that freedom, and the protection of the newly made 
freeman and citizen from the oppressions of those who had formerly 
exercised unlimited dominion over him.”150 Justice Miller further 
elaborated on the language and spirit of the Amendments, asserting, 

We do not say that no one else but the negro can share in this 
protection. . . . [I]n any fair and just construction of any sec-
tion or phrase of these amendments, it is necessary to look to 
the purpose which we have said was the pervading spirit of 
them all, the evil which they were designed to remedy, and the 
process of continued addition to the Constitution, until that 
purpose was supposed to be accomplished . . . .151 

Despite Justice Miller’s instruction, other minority groups have en-
countered harsh barriers to their inclusion within the protections of 

                                                                                                                      
147 83 U.S. (16 Wall.) 36, 67 (1872); Meyler, supra note 35, at 539. 
148 See 83 U.S. at 66. The Court ruled in favor of the new corporation, holding that the 

butchers’ Fourteenth Amendment rights had not been violated because the Amendment 
only affected the rights of national citizenship, not state citizenship. See id. at 74, 78–79. 

149 See id. at 72–74. Much of the controversy revolves around Justice Miller’s statement 
that “[t]he phrase, ‘subject to the jurisdiction’ was intended to exclude from its operation 
children of ministers, consuls, and citizens or subjects of foreign States born within the 
United States.” Id. at 73. Opponents of the current interpretation of birthright citizenship 
emphasize this sentence as evidence of the consensualist theory of citizenship, requiring 
exclusive allegiance in order to be “subject to the jurisdiction.” See Collins, supra note 120, 
at 393; Eastman, supra note 20, at 1486–87. In contrast, proponents of the birthright citi-
zenship minimize its importance as “pure dicta.” See, e.g., Ho, supra note 104, at 377; Ide, 
supra note 120, at 244. 

150 Slaughter-House Cases, 83 U.S. at 71. 
151 Id. at 72. 
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the Citizenship Clause.152 For example, restrictive interpretations of the 
clause specifically excluded Chinese Americans and Native Americans, 
subverting the “pervading spirit” of the amendments intended to rem-
edy the evil of racial caste.153 
 Both of these exclusionary interpretations have failed over time.154 
Chinese Americans struggled until 1898, when the Supreme Court 
held, in United States v. Wong Kim Ark, that a child born in the United 
States to Chinese parents is a natural born citizen.155 Meanwhile, Native 
Americans were held in limbo until 1924, when a federal statute de-
clared that all Indians born in the United States are natural born 
American citizens.156 The opposition each of these groups faced in ob-
taining birthright citizenship is significant because the same failed ar-
guments employed then have reemerged against the inclusion of the 
children of illegal immigrants today.157 

A. Resistance to the Birthright Citizenship of Chinese Americans 

 The California gold rush of 1848 commenced the first wave of 
large scale Chinese immigration into the United States.158 During the 
construction of the Central Pacific Railroad, between 1864 and 1869, 
Chinese laborers were welcomed to alleviate labor shortages.159 In fact, 
in 1868, the United States and China ratified the Burlingame Treaty to 
increase trade and ensure unrestricted migration.160 Although the Chi-

                                                                                                                      
152 See id.; Earl M. Maltz, The Fourteenth Amendment and Native American Citizenship, 17 

Const. Comment. 555, 556 (2000); Charles J. McClain, Jr., The Chinese Struggle for Civil 
Rights in Nineteenth Century America: The First Phase, 1850–1870, 72 Cal. L. Rev. 529, 532 
(1984). 

153 See Slaughter-House Cases, 83 U.S. at 72; Karst, supra note 1, at 53; Drimmer, supra 
note 36, at 687–91. For a broader analysis of the impact of discriminatory immigration laws 
on different groups of Asian-American, see Daina C. Chiu, The Cultural Defense: Beyond 
Exclusion, Assimilation, and Guilty Liberalism, 82 Cal. L. Rev. 1053, 1066 (1994). 

154 See Law of June 2, 1924, ch. 233, 43 Stat. 253 (current version codified at 8 U.S.C. 
§ 1401(b) (2000)); United States v. Wong Kim Ark, 169 U.S. 649, 704 (1898). 

155 169 U.S. at 704. 
156 43 Stat. at 253. 
157 See Pettit, supra note 16, at 272–74. 
158 See Thomas A. Aleinikoff et al., Immigration and Citizenship: Process and 

Policy 171 (5th ed. 2003). 
159 See id.; Saito, supra note 13, at 434. 
160 Additional Article to the Treaty between the United States and China of June 18, 

1858, U.S.-P.R.C., July 28, 1868, 16 Stat. 739; Saito, supra note 13, at 434. The treaty empha-
sized “the inherent and inalienable right of man to change his home and allegiance, and 
also the mutual advantage of free migration . . . for purposes of curiosity, of trade, or as 
permanent residents.” Additional Article to the Treaty between the United States and 
China of June 18, 1858, supra, art. V. 
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nese laborers were welcomed on the West Coast, many Americans ex-
pressed fears of being “overrun by a flood of immigration of the Mon-
gol race.”161 These fears were mitigated by assurances that all Chinese 
immigrants intended to return to China, which made them “useful” 
and relatively unthreatening.162 For decades, Americans convinced 
themselves that the Chinese were only temporary residents who did 
“not expect permanently to remain in this country.”163 
 With the end of the gold rush and the completion of the transcon-
tinental railroad, the demand for Chinese laborers plummeted and na-
tivism spread.164 The Chinese were attacked violently; they were ac-
cused of being criminals, prostitutes, and opium addicts.165 When the 
United States entered into an economic depression in 1877, extreme 
anti-alien fervor centered on forcing the Chinese out of California 
through federal legislation.166 The United States responded with the 
Treaty of 1880, authorizing the regulation or suspension of immigra-
tion of Chinese laborers whenever their entry or residence “affects or 
threatens to affect the interests of [the United States].”167 In 1882, less 
than a year later, Congress enacted the first set of Chinese Exclusion 
Acts, prohibiting all Chinese laborers from immigrating for ten years.168 
These laws, intended to keep the “undesirable” Asians out of U.S. terri-
tory, became increasingly restrictive over the following decade.169 

                                                                                                                      
161 See Cong. Globe, 39th Cong., 1st Sess. 2891 (1866). 
162 Id. In response to Pennsylvania Sen. Edgar Cowan’s fanatical fears over the Chinese 

immigrants flooding the Pacific coast and receiving birthright citizenship, California Sen. 
John Conness assured him that “They will return . . . either living or dead.” See id. 

163 See Ide, supra note 120, at 250; Pettit, supra note 16, at 273–74. For example, Henry 
Ide rationalized, “They all look forward to a return, sooner or later, to China. Their origi-
nal allegiance has never been weakened. Hence they may consistently be considered to 
stand upon an entirely different basis as to their children born here, from other nationali-
ties.” Ide, supra note 120, at 250. 

164 See Aleinikoff et al., supra note 158, at 171–73; Saito, supra note 13, at 434. 
165 Aleinikoff et al., supra note 158, at 171. For example, in Wyoming, white miners 

attacked and killed twenty-eight Chinese laborers who refused to join a strike. Id. 
166 See id. at 171–73. Californians sought a change in federal policies after state statutes 

discriminating against the Chinese since the 1850s had been struck down. Id. at 172–73. See 
generally Lin Sing v. Washburn, 20 Cal. 534 (1862) (voiding capitation tax on Chinese); 
People v. Downer, 7 Cal. 169 (1857) (invalidating fifty dollar tax on Chinese passengers). 

167 Treaty Concerning Immigration, U.S.-P.R.C., Nov. 17, 1880, 22 Stat. 826, T.S. No. 
49; Aleinikoff et al., supra note 158, at 173. 

168 Law of May 6, 1882, ch. 126, 22 Stat. 58; Aleinikoff et al., supra note 158, at 173. 
169 Chiu, supra note 153, at 1066. The Chinese Exclusion Acts were the first federal im-

migration statutes to be subjected to judicial scrutiny. Aleinikoff et al., supra note 158, at 
171. The landmark Supreme Court decisions formed the basis of the plenary power doctrine 
in immigration law. See Chae Chan Ping v. United States (Chinese Exclusion Case) 130 U.S. 581, 
609 (1889) (upholding Congress’ plenary power over the exclusion of foreigners at any 
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 Despite acknowledging the significant economic contributions of 
Chinese laborers, Americans alienated them by denying access to citi-
zenship.170 Many argued that the Chinese refused to assimilate, were 
racially inferior, and would degrade the national polity if ever in-
cluded.171 Because Americans perceived the Chinese laborers as seek-
ing “to make a quick fortune and return home,” they saw them as 
permanent foreigners who intended to retain their culture, language, 
and heredity—refusing to become “Americans.”172 Rampant racism 
was used to justify the exclusion of all Asians from political recogni-
tion, as articulated by Senator Cowan, 

[If] this door shall now be thrown open to the Asiatic popula-
tion. . . . [T]here is an end to republican government [on the 
Pacific coast], because it is very well ascertained that those 
people have no appreciation of that form of government; it 
seems to be obnoxious to their very nature; they seem to be 
incapable either of understanding it or of carrying it out.173 

Even though parental lineage was supposed to be irrelevant to birth-
right citizenship, the children of Chinese immigrants born here were 
denied citizenship because they were deemed temporary laborers, who 
were racially and culturally inferior.174 
 The first step towards remedying this injustice was an 1884 deci-
sion by California’s Circuit Court, In re Look Tin Sing, where a boy was 
born in the United States to Chinese parents, left for China at the age 

                                                                                                                      
time); Fong Yue Ting v. United States, 149 U.S. 698, 724 (1893) (reaffirming Congress’ ple-
nary power to expel or deport foreigners based on necessity of public interest). 

170 See Drimmer, supra note 36, at 687–88. 
171 See id. 
172 McClain, supra note 152, at 532; see Drimmer, supra note 36, at 687. 
173 Cong. Globe, 39th Cong., 1st Sess. 499 (1866); see also People v. Hall, 4 Cal. 399, 

405 (1854) (holding testimony of Chinese witness inadmissible because he represents “a 
race of people whom nature has marked as inferior, and who are incapable of progress or 
intellectual development beyond a certain point, as their history has shown; differing in 
language, opinions, color, and physical conformation”). 

174 Drimmer, supra note 36, at 689; see Cong. Globe, 39th Cong., 1st Sess. 498–99 (1866). 
Americans considered the Chinese to be morally and culturally subordinate, “utter heathens, 
treacherous, sensual, cowardly and cruel.” Chiu, supra note 153, at 1066 n.84 (quoting Henry 
George, The Chinese in California, N.Y. Trib., May 1, 1869, at 1). The refusal to allow Chinese 
persons to assume U.S. citizenship through naturalization was challenged and upheld in In re 
Ah Yup, where the California Circuit Court held that the Chinese did not fit under the term 
“white person” as designated in the statute. 1 F. Cas. 223, 224 (C.C.Cal. 1878) (No. 104). 
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of nine, and then sought to return five years later.175 Writing for the 
court, Justice Field held that the boy was a natural born citizen and 
could not be excluded by the Chinese Exclusion Acts.176 He recognized 
that the boy had been born within the territory to parents who had re-
sided in California for twenty years, who were Chinese, and who had 
“always been subjects of the emperor of China,” but who were not here 
in any diplomatic capacity.177 Justice Field then interpreted the Citizen-
ship Clause’s phrase, “subject to the jurisdiction thereof,” as excluding 
only the children of foreign diplomats.178 Thus, he concluded, the boy 
was a citizen at birth, which meant that he could not be prevented from 
reentering the country.179 Justice Field’s analysis of birthright citizen-
ship as it applied to minorities other than African Americans was the 
beginning of the interpretation that the Supreme Court would defini-
tively affirm fourteen years later in Wong Kim Ark.180 
 The Wong Kim Ark Court unambiguously explained the meaning of 
the Citizenship Clause as it applied to non-whites and non-citizens 
domiciled in the United States, and it has never been challenged suc-
cessfully.181 Wong Kim Ark was a laborer, born in San Francisco to Chi-
nese parents who were legal permanent residents and who were never 
employed in any diplomatic capacity.182 In 1895, he visited China for 
about a year and was denied reentry upon his return because the col-
lector of customs did not consider him to be a citizen.183 Because of the 

                                                                                                                      
175 In re Look Tin Sing (The Citizenship of a Person Born in the United States of Chinese Par-

ents), 21 F. 905, 906, 908–09 (1884) (holding Chinese boy born in United States cannot be 
prohibited from reentering). 

176 See id. at 908–09. 
177 Id. at 906. 
178 Id. Justice Field explained, 

The jurisdiction . . . must, at the time [of birth], be both actual and exclusive. 
The words mentioned except from citizenship children born in the United 
States of persons engaged in the diplomatic service of foreign governments, 
such as ministers and ambassadors, whose residence, by a fiction of public law, 
is regarded as part of their own country. 

Id. 
179 In re Look Tin Sing, 21 F. at 908–09. 
180 Wong Kim Ark, 169 U.S. at 705; In re Look Tin Sing, 21 F. at 909 (explaining that the 

Citizenship Clause was meant to overturn Dred Scott, thereby eliminating the requirement 
of congressional naturalization before conferral of citizenship by birth). 

181 169 U.S. at 705; Pettit, supra note 16, at 268. This is the landmark decision that op-
ponents of birthright citizenship contend misread the Citizenship Clause, catalyzing more 
than a century of a consistently “erroneous interpretation of that language.” See Testimony, 
supra note 11, at 15. 

182 169 U.S. at 652. 
183 Id. at 653. 
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aggressive enforcement of the Chinese Exclusion Acts at the time, 
Wong Kim Ark could only be admitted if his birthright citizenship was 
recognized.184 
 Writing for the majority, Justice Gray relied on English common 
law and the senate debates to decipher the meaning of the Citizenship 
Clause and the intent of its framers.185 Based on that analysis, he stated 
that the jurisdiction requirement should be read narrowly, excluding 
only children of hostile enemy aliens and children of diplomats.186 Jus-
tice Gray affirmatively asserted, “The amendment, in clear words and in 
manifest intent, includes the children born within the territory of the United 
States of all other persons, of whatever race or color, domiciled within the 
United States.”187 Furthermore, Justice Gray rejected the theory of con-
sensual citizenship, stressing that merely because Congress had refused 
to extend naturalization to the Chinese does not exclude them from 
receiving the full protections of the Fourteenth Amendment’s Citizen-
ship Clause.188 The Court held, 

[A] child born in the United States, of parents of Chinese descent, 
who, at the time of his birth, are subjects of the emperor of 
China, but have a permanent domicile and residence in the 
United States, and are there carrying on business, and are not 
employed in any diplomatic or official capacity under the 
emperor of China, becomes at the time of his birth a citizen of the 
United States.189 

 Unsurprisingly, contemporary opponents of birthright citizenship 
cite this case as the source of the mistaken interpretation of the Citi-
zenship Clause, and attempt to limit it by emphasizing the fact that 
Wong Kim Ark’s parents were lawful residents permanently domiciled 

                                                                                                                      
184 Compare id. (stating that if he is a citizen, the Chinese Exclusion Acts “do not and 

cannot apply to him”), with Chae Chan Ping, 130 U.S. at 609 (upholding Congress’ plenary 
power over the exclusion of foreigners at any time). 

185 Wong Kim Ark, 169 U.S. at 654–58. 
186 Id. at 682, 693. 
187 Id. at 693 (emphasis added). Justice Gray further reasoned, 

To hold that the Fourteenth Amendment of the Constitution excludes from 
citizenship the children born in the United States of citizens or subjects of 
other countries, would be to deny citizenship to thousands of persons of Eng-
lish, Scotch, Irish, German, or other European parentage, who have always 
been considered and treated as citizens in the United States. 

Id. at 694. 
188 See id. at 694, 703–04. 
189 Id. at 705 (emphasis added). 
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in the United States, unlike illegal immigrants today.190 However, these 
critics fail to recognize the broader principle of this landmark decision: 
the Court refused to allow racist accusations and xenophobia to subvert 
the Fourteenth Amendment’s goal of eliminating a caste system of citi-
zenship in America.191 

B. Resistance to the Birthright Citizenship of Native Americans 

 Just as with Chinese laborers, Native Americans were excluded 
from birthright citizenship based on claims of racial inferiority and 
fears over the degradation of white America.192 As early as the founding 
of the nation, Native Americans were considered “savages” — “the an-
tithesis of civilization.”193 Consequently, early American policy regard-
ing Native American peoples centered on maintaining separation by 
forcing tribes to move westward.194 Somewhat ironically, one of the in-
centives offered to particular groups of Native Americans in exchange 
for their relocation was the grant of American citizenship.195 This was 
because, unlike the American delusion that the Chinese laborers were 
only temporary residents, Native Americans were seen as a permanent 
“‘problem’ in need of fixing,” and forced assimilation was considered a 
less burdensome solution than others.196 However, many Native Ameri-
cans had no desire to become incorporated into white America, or to 
be subject to its laws.197 
 Although some desire to “civilize” the Native Americans existed 
among Americans at the time, the framers of the Civil Rights Act of 
1866 and the Fourteenth Amendment emphasized the need to exclude 
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Native Americans from birthright citizenship.198 Whereas the Chinese 
laborers’ allegiance was questioned on account of their presumed in-
tent to return to China, that of the Native Americans was questioned on 
account of their allegiance to “quasi-foreign nations.”199 Several sena-
tors stressed their belief that Native Americans had “no competency for 
citizenship” because they were “outlaws” who refused to recognize the 
authority of the United States.200 The senators deemed the Native 
Americans’ “partial allegiance” to the United States government insuf-
ficient.201 Moreover, the senators reasoned that Native Americans “are 
not regarded as part of our people” because “[they are] not counted in 
our enumeration of the people of the United States.”202 Near the end of the 
Civil Rights Bill debates, Missouri Senator John Henderson concluded, 
“We are deciding to-day that [this Government] was made for the white 
man and the black man, but that the red man shall have no interest in 
it.”203 Consequently, Native Americans were specifically carved out of 
the Civil Rights Act of 1866, and implicitly written out of the Four-
teenth Amendment.204 
 When confronted with the applicability of the Citizenship Clause 
to Native Americans, courts became similarly determined not to dilute 
citizenship with classes of people who were considered “inferior.”205 
Courts relied on the pretext that Native Americans were “distinct and 
independent political communities,” that were “not a portion of the 
political community called the ‘People of the United States.’”206 Finally, 
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in 1884, the Supreme Court faced the issue in Elk v. Wilkins, when a Na-
tive American, John Elk, sought to vote based on his Fourteenth 
Amendment right.207 He argued that not only had he been born in the 
United States, but he had also deliberately demonstrated his intention 
to become a citizen by leaving his tribe, moving to Omaha, buying a 
home, becoming a member of the state militia, and paying taxes.208 
The Court ruled against Elk, unequivocally adopting a consensual the-
ory of citizenship.209 Ultimately, the Court held that although he had 
been born within the geographic limits of the United States, Elk was 
not subject to the jurisdiction of the United States, as provided in the 
Fourteenth Amendment; he could not “at will be alternatively a citizen 
of the United States and a member of the tribe.”210 
 The Elk Court confirmed that there were no means by which a Na-
tive American could affirmatively choose to become a citizen but, by 
1924, it was clear that Congress could unilaterally confer citizenship on 
Native Americans at its convenience.211 For example, Native Americans 
could become citizens through treaty provisions, grants of an allot-
ment, issuance of a patent in fee simple, and pursuant to specific acts of 
Congress.212 Consequently, when the Indian Citizenship Act of 1924 
was passed, most Native Americans already were citizens.213 Notwith-
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standing lingering racist rhetoric among American society, Congress 
passed the legislation without much debate.214 Scholars have noted, 
however, that the motivation for supporting the Act was mainly regula-
tory because it prevented the Interior Department from otherwise ac-
quiring complete discretionary power over each Native American’s po-
tential access to citizenship.215 
 Despite the resistance of many Native Americans to Congressional 
efforts to confer citizenship upon them, their experience represents a 
broader principle consistent with the primary goal of the Citizenship 
Clause.216 Native Americans were explicitly excluded by the framers of 
the Fourteenth Amendment and the Supreme Court because of their 
partial allegiance to a foreign government.217 History has shown that 
this rationale was nothing more than a pretext for racist perceptions of 
inferiority.218 Requirements of exclusive allegiance were conveniently 
used to separate Native Americans from white Americans.219 However, 
excluding generation upon generation from legal protection or recog-
nition, unless granted status on an ad hoc basis, proved so obviously 
unjust that there was no meaningful opposition to the passage of the 
Indian Citizenship Act of 1924.220 

C. Resistance to Birthright Citizenship of Illegal Immigrants: The Revival of 
Historically Failed Arguments 

 When seeking to exclude others, the American community re-
peatedly asserts that whoever comprises the group of “others” was never 
intended to comprise “We the people.”221 Each time this argument is 
employed, it initially receives support from American community 
members who simultaneously seek to justify both their own inclusion 
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and the exclusion of the “other.”222 Yet, the Fourteenth Amendment 
cannot be reconciled with this exclusive view of citizenship.223 If the 
United States were meant to be “a close white corporation,” then the 
Citizenship Clause would have been written to ensure a jus sanguinis 
rule of citizenship, whereby only those whose ancestors were citizens at 
the formation of the Republic could inherit citizenship at birth.224 
 Therefore, when contemporary opponents to birthright citizen-
ship argue that illegal immigrants are not a part of “We the people” and 
should consequently be barred as a group from ascertaining the pro-
tections of citizenship, we should be skeptical.225 Historically, this ra-
tionale has been plagued by racist perceptions of superiority and fears 
that inclusion of the “other” will “infest society,” degrading the Anglo-
Saxon character of the American community.226 This type of blatant 
racism is a deplorable and shameful feature of American history, and it 
is abhorrent that it remains a major motivation driving national policy 
today.227 
 Nevertheless, U.S. history has not deterred opponents of birthright 
citizenship from claiming that the presence of illegal immigrants and 
the inclusion of their children in American society dilutes “traditional 
American values,” eroding the voting power, political representation, 
public benefits, and entitlements owed to current citizens.228 Just as the 
American community created the legal fiction of “partial allegiance” to 
exclude Native Americans, we should be reminded that the “illegality” 
of an immigrant is entirely a social and legal construct, which “is neither 
inherent nor natural, but rather legal and political.”229 The construct 
serves only to categorize different groups of entrants, but illegality is not 
a defining characteristic of those entrants at all times.230 
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 To bolster their exclusionary policies, though, opponents of birth-
right citizenship assert that illegal immigrants are temporary residents, 
who were never intended to be included by the framers of the Citizen-
ship Clause.231 However, illegal immigrants are no more temporary 
than the Chinese laborers who Americans deluded themselves into be-
lieving sought only to make a quick fortune and return to China.232 
Opponents refuse to acknowledge the reality that vast numbers of chil-
dren born to illegal immigrants in the United States will remain here 
for substantial periods of time, or forever, because the government is 
simply incapable of enforcing timely deportation.233 Instead, they hold 
onto nativist notions that “[t]he national interest would be better 
served if the entire family returned to their homeland,” and that with 
better enforcement and fewer social benefits, illegal immigrants actu-
ally would return to their homeland voluntarily.234 Evidence proves 
otherwise— “virtually all of the undocumented persons who come into 
this country seek employment opportunities,” not social benefits.235 
 Arguments that children of illegal immigrants were not born with 
the requisite allegiance, refuse to assimilate because they eventually in-
tend to return to their homeland, or degrade the American polity with 
their crime and drugs are not new.236 They are exact replicas of claims 
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made against freed slaves, Chinese laborers, and Native Americans—all 
of whom are entitled to citizenship through birth within the territory of 
the United States.237 Although these assertions arguably have a histori-
cal basis and have gained support among Americans continuously in 
fear of the “other,” they remain inconsistent with the primary goal of 
the Fourteenth Amendment: to eliminate a hereditary system of racial 
caste in America.238 The Citizenship Clause was never meant to be a 
narrowly construed scheme designed merely to give status to freed Af-
rican Americans, but rather a broadly written affirmation of ascriptive 
rights.239 It was constructed to eliminate the system that mandated a 
permanent subclass of peoples, who would inherit paltry legal rights 
and protections with each generation.240 
 The Supreme Court’s interpretation of the Citizenship Clause in 
Wong Kim Ark was not a mistake; basing citizenship entirely on parentage 
necessarily leads down the path of injustice suffered by Dred Scott.241 
Guaranteeing birthright citizenship to the population of children born 
to illegal immigrants in the United States today is consistent with this 
primary goal of the Fourteenth Amendment, preventing such funda-
mental injustice from occurring.242 Therefore, the term “subject to the 
jurisdiction thereof” should not be reinterpreted, and the children of 
illegal immigrants should not be specifically carved out of birthright 
citizenship though a new constitutional amendment.243 These proposals 
are reactionary, and, as we have seen in the past, only result in the sub-
version of the original purpose of the Fourteenth Amendment by creat-
ing a permanent class of “subordinate and inferior” beings.244 
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IV. Resolving the Real Misreading: The INA 

 Opponents of conferring birthright citizenship to the children of 
illegal immigrants call the issue a “loophole” in the INA.245 They insist 
that gaps in the INA provide perverse incentives that reward illegal 
immigrant parents with unwarranted benefits.246 Opponents claim that 
undocumented immigrants exploit the INA “loophole” in two ways, 
which allow millions of illegal immigrants to have an easy alternative to 
the lengthy and difficult processes of legal immigration.247 First, un-
documented parents use their citizen child as a conduit to gaining their 
own permanent resident status, and ultimately citizenship; and, second, 
undocumented parents with a citizen child are less likely to be de-
ported, especially if they manage to stay undetected for several years.248 
These misleading claims are false in almost all circumstances.249 Taking 
the time to understand pertinent portions of the INA will quickly dispel 
both of these myths, including that of the “anchor baby” itself.250 The 
INA does not create a loophole in need of closure; it properly balances 
the need to restrict immigration against the creation of a permanent 
class people who inherit oppression.251 

A. Relevant INA Structure and Terminology 

 Because the INA gives particular definitions to terms commonly 
considered interchangeable among Americans, this section gives a brief 
overview of the statute’s basic starting points. “Immigrants” are nonciti-
zens who intend to reside permanently in the United States.252 The INA 
presumes that anyone seeking admission into the United States intend 
to stay permanently unless he or she can prove otherwise.253 Those who 
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can prove that they intend only to enter the United States for a specific 
purpose, to be accomplished during a temporary stay, are called “non-
immigrants.”254 To be classified as a nonimmigrant an individual must fit 
into one of the enumerated groups described in INA § 101(a)(15).255 
The INA provides for four preference categories of immigrants: (1) fam-
ily-sponsored, (2) employment-based, (3) diversity, and (4) refugees.256 
Applicants in each of these categories are subject to very long waitlists 
depending on the date that they filed their petition, called the “priority 
date,” and the quotas for each category.257 The only type of applicant 
who does not have to wait is an “immediate relative” of a U.S. citizen.258 
Immediate relatives are defined as “the children, spouses, and parents 
of a citizen of the United States, except that, in the case of parents, such 
citizens shall be at least twenty-one years of age.”259 This age require-
ment is the first and most obvious impediment to the chain migration 
theory.260 
 Noncitizens in either group, immigrants or nonimmigrants, must 
show that they qualify for admission by proving that none of the multi-
ple grounds of inadmissibility, codified in INA § 212(a), render them 
ineligible upon inspection.261 Once admitted, immigrants are generally 
referred to as lawful permanent residents, or LPRs.262 After admission, cer-
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tain categories of nonimmigrants may apply for an adjustment of status 
from nonimmigrant to LPR.263 LPRs can stay indefinitely, so long as 
they do not commit crimes or other acts that would render them de-
portable under INA § 237.264 Typically, after five years, an LPR may 
choose to apply for naturalization to become a citizen, but there is no 
requirement to do so.265 
 In addition, it is important to note that the INA is riddled with 
provisions allowing the Attorney General to make ultimate and inter-
pretive discretionary decisions for waivers, relief from removal, and 
adjustments to LPR status.266 Consequently, many decisions are barred 
from judicial review.267 
 The INA not only defines who is a legal immigrant, but also who is 
an illegal or undocumented immigrant.268 In order to immigrate le-
gally, an applicant must first be admissible.269 To be admissible, an appli-
cant must not fall under any of the INA § 212 grounds of inadmissibility, 
otherwise he or she will be denied admission and will be ineligible for a 
visa.270 For the purposes of this note, the two most significant grounds 
of inadmissibility are INA § 212(a)(6), which prohibits illegal entrants 
and immigration violators, and INA § 212(a)(9)(B), which addresses 
the penalties for aliens unlawfully present in the United States.271 
 Section 212(a)(6) specifies that “an alien present in the United 
States without being admitted or paroled, or who arrives in the United 
States at any time or place other than as designated by the Attorney 
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General, is inadmissible.”272 At first this may seem strange: an alien is 
deemed “inadmissible” after he or she has already managed to evade 
border patrol by sneaking into the country.273 However, this provision is 
extremely significant because that violation essentially follows that per-
son wherever he or she may go within the country, forever.274 Thus, no 
matter how long illegal immigrants are able to remain undocumented, 
they will face the possibility of deportation for their unlawful entry.275 
 Moreover, if an illegal immigrant enters without inspection and 
admission and then leaves voluntarily, INA § 212(a)(9)(B) creates pen-
alties for that unlawful presence.276 Depending on the duration of the 
unlawful presence, the illegal immigrant may be barred from entry for 
three or ten years.277 

B. Dispelling the Myth of the Anchor Baby Loophole 

 Opponents of providing birthright citizenship to the children of 
illegal immigrants claim that undocumented parents with citizen chil-
dren can use their child as a conduit to becoming an LPR, and eventu-
ally a citizen if they so choose.278 This assertion is flatly contradicted by 
INA § 245, which provides for the adjustment of status from nonimmi-
grant to LPR.279 The statute demands that when a nonimmigrant ap-
plies for an adjustment of status, he or she must have been admitted, 
must not have engaged in unlawful employment while here, must have 
maintained lawful status at all times, must be eligible for immigration, 
must be admissible, and must merit a favorable exercise of discre-
tion.280 An illegal immigrant necessarily violates at least three of those 
requirements, and likely violates them all.281 By entering the country 
without inspection at the border, the immigrant was not “admitted.”282 

                                                                                                                      
272 § 1182(a)(6) (emphasis added). 
273 Id. 
274 See INA § 237(a)(1)(A), 8 U.S.C. § 1227(a)(1)(A) (2000) (“Any alien who at the 

time of entry or adjustment of status was within one or more of the classes of aliens inad-
missible by the law existing at such time is deportable.”) (emphasis added). 

275 Id. 
276 INA § 212(a)(9)(B), 8 U.S.C.A. § 1182(a)(9)(B) (West 2007). 
277 Id. If an alien was unlawfully present for more than 180 days, but less than a year, he 

or she will be barred from entry for three years from the date of his or her departure. Id. If 
an alien was unlawfully present for a year or more, he or she will be barred for ten years 
from the date of departure. Id. 

278 See Hsieh, supra note 12, at 512; Abrahms, supra note 8, at 471. 
279 INA § 245(a), 8 U.S.C.A. § 1255(a). 
280 Id.; Fragomen et al., supra note 263, § 20:4. 
281 INA § 245(a), 8 U.S.C.A. § 1255(a). 
282 Id.; Fragomen et al., supra note 263, § 20:4. 
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By never having any lawful status, such as a valid nonimmigrant visa, the 
immigrant necessarily failed to maintain lawful status at all.283 And, as 
an illegal entrant who is unlawfully present, the immigrant is inadmis-
sible.284 Clearly, at no time can undocumented parents “bootstrap per-
manent residency onto [themselves]” through citizen children.285 
 Basically, the only way that an undocumented mother could gain 
citizenship status for her child and not seriously harm her future 
chances of obtaining LPR status is by proving that she had her child 
within the territory, but stayed fewer than 180 days.286 This option does 
not resemble the bootstrapping claims of opponents to birthright citi-
zenship.287 If an undocumented mother chooses to stay after giving 
birth to her citizen child, she simply cannot adjust her status to legal 
permanency while she remains within the territory.288 Moreover, if she 
leaves after staying 180 days, she will be barred from entry for three or 
ten years, depending on the length of her unlawful presence.289 If un-
documented parents choose to stay, their only real hope of gaining le-
gal status through their citizen child is a legislative change in the INA 
or a grant of amnesty.290 

                                                                                                                      
283 INA § 245(a), 8 U.S.C.A. § 1255(a) (West 2007); Fragomen et al., supra note 263, 
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284 INA §§ 212(a)(6), (a)(9)(B), 245(a), 8 U.S.C.A. §§ 1182(a)(6), (a)(9)(B), 1255(a). 
285 INA §§ 212(a)(6), (a)(9)(B), 245(a), 8 U.S.C.A. §§ 1182(a)(6), (a)(9)(B), 1255(a); 

see Hsieh, supra note 12, at 512. There are two extremely narrow exceptions to this general 
rule. First, INA § 212(a)(6)(A)(ii) provides that certain battered women and children will be 
exempted from a violation of illegal entry if they have been “battered or subjected to ex-
treme cruelty” and “there was a substantial connection” between the battery and the unlawful 
entry. 8 U.S.C.A. § 1182(a)(6)(A)(ii). Second, in 1994, the adjustment procedure was ex-
panded to cover many previously ineligible aliens, under INA § 245(i), which provided a 
“special adjustment provision.” 8 U.S.C. § 1255(i) (2000). That provision permitted aliens 
who entered without inspection to be eligible for status so long as they paid a substantial fee 
of $1,000, they were otherwise qualified for admission under the INA § 212(a), and the At-
torney General chose to allow it. Id.; INA § 212(a), 8 U.S.C.A. § 1182(a). However, since the 
2000 LIFE Act, only beneficiaries of immigrant visa petitions and labor certificates filed by 
April 30, 2001 may adjust their status under this provision. See Legal Immigration Family 
Equity (LIFE) Act, Pub. L. No. 106–553, 114 Stat. 2762 (codified as amended in scattered 
sections of 8 U.S.C.); Aleinikoff et al., supra note 158, at 520. This is highly unlikely to 
apply to pregnant mothers sneaking across the border. See INA § 245(i)(1)(B)(i)–(ii), 8 
U.S.C. § 1255(i)(1)(B)(i)–(ii); Fragomen et al., supra note 263, § 19:13. 

286 INA § 212(a)(9)(B), 8 U.S.C.A. § 1182(a)(9)(B). 
287 See Hsieh, supra note 12, at 512; Abrahms, supra note 8, at 471. 
288 INA § 245, 8 U.S.C.A. § 1255. 
289 INA § 212(a)(9)(B), 8 U.S.C.A. § 1182(a)(9)(B). 
290 See James C. Ho, Op–Ed., Citizenship by Birth—Can It Be Outlawed?, L.A. Times, Mar. 

10, 2007, at A21 (noting new proposals by conservative activists to provide amnesty for 
illegal immigrants with relatives here now, but no birthright citizenship in the future). 
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 Second, opponents claim that undocumented parents are less 
likely to be deported if they have a citizen child, especially once they 
have been in the country for seven years.291 This assertion makes light 
of INA § 240A, which allows for the cancellation of removal and ad-
justment of status, providing separate qualifications first for LPRs, and 
then for non-LPRs.292 If the undocumented parent of a citizen child is 
apprehended, and placed in removal proceedings, INA § 240A(b) only 
applies in very narrow situations.293 There are five mandatory require-
ments for an otherwise inadmissible or deportable immigrant to be 
granted a cancellation of removal or adjustment of status: (1) the At-
torney General must determine the case warrants favorable discretion; 
(2) the immigrant must have been physically present for a continuous pe-
riod of at least ten years; (3) the immigrant must have been a person of 
good moral character while present; (4) the immigrant must not have 
been convicted of any offense listed in the grounds of inadmissibility or 
grounds of deportation; (5) the immigrant must establish that removal 
would result in exceptional and extremely unusual hardship to the immi-
grant’s spouse, parent, or child, who is a citizen or LPR.294 Opponents 
who make this claim rarely discuss the first four requirements, if at all, 
and severely downplay the difficulty in meeting the fifth requirement.295 
 In fact, each of the requirements is a real barrier to most claims, 
especially the last requirement.296 First, the provision begins with the 
phrase, “the Attorney General may cancel removal,” meaning that even 
if an undocumented immigrant is able to meet all of the other require-
ments, his or her claim may be denied under the ultimate discretion of 
the Attorney General.297 Second, “physical presence” ends any time the 
immigrant has committed one of the specified crimes, or if the immi-
grant has departed the country “for any period in excess of 90 days or 
for any periods in the aggregate exceeding 180 days.”298 Over a period 
of ten years, it is not unlikely that a person with family and friends 
abroad will take a three month trip or travel a total exceeding 180 

                                                                                                                      
291 See Hsieh, supra note 12, at 512–13; Wood, supra note 7, at 497–98. 
292 INA § 240A, 8 U.S.C.A. § 1229b (West 2007). This note is limited to the discussion 

of undocumented parents, so the requirement of seven years of continuous residence does 
not apply, as it would to an LPR. INA § 240A(a)(2), 8 U.S.C. § 1229b(a)(2) (2000). 

293 INA § 240A(b), 8 U.S.C.A. § 1229b(b). 
294 INA § 240A(b)(1), 8 U.S.C.A. § 1229b(b)(1). 
295 See, e.g., Hsieh, supra note 12, at 512–13; Wood, supra note 7, at 497–98. 
296 INA § 240A(b)(1), 8 U.S.C.A. § 1229b(b)(1). 
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298 INA § 240A(d)(1)–(2), 8 U.S.C. § 1229b(d)(1)–(2) (2000). 
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days.299 Third, although a person of “good moral character” might seem 
to be a subjective category, the INA lists eight non-exclusive violations, 
one of which includes having ever been “a habitual drunkard, for ex-
ample.”300 Fourth, “conviction” of an offense listed in INA § 212(a)(2) 
or § 237(a), includes very minor crimes and does not, in fact, require a 
conviction.301 The crimes listed by the statute include any drug offense, 
even the most minor crimes involving marijuana.302 Especially ambigu-
ous are the crimes involving “moral turpitude,” which include any crime 
involving fraud, forgery, crimes against property, or crimes against a 
person.303 
 Lastly, however, is the burden on the undocumented parent to 
show that his or her removal would result in exceptional and extremely un-
usual hardship to his or her citizen child.304 This means a great deal 
more than merely having a citizen child who would be left behind 
without care if the undocumented parent were removed.305 Oppo-
nents’ assertions otherwise conflict with years of case law, where courts 
have consistently refused to find exceptional and extremely unusual 
hardship due to the de facto deportation of the citizen child.306 The 
standard for relief is very high.307 Undocumented parents may not sim-
ply claim that their children will suffer hardship because of lower levels 
of education, health care, and economic opportunities than they would 
have here.308 Courts generally disregard the de facto deportation they 
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that would in effect “allow deportable aliens . . . to attach derivatively to the right of their 
citizen children to remain in the United States”); see Thronson, supra note 305, at 1171–72, 
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307 Thronson, supra note 305, at 1172. Parents must demonstrate a hardship to chil-
dren that is “substantially different from, or beyond that which would normally be ex-
pected from the deportation of an alien with close family members here.” Id. (quoting In 
re Monreal-Aguinaga, 23 I. & N. Dec. 56, 65 (B.I.A. 2001)). 
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order for citizen children when denying a cancellation of removal for 
an undocumented parent; they focus instead on the choice of the fam-
ily to have the children stay behind, and the choice of the child to re-
turn as a U.S. citizen later in life.309 In fact, one court suggested that 
removal from the United States made the mother “unfit.”310 There can 
be no doubt that the myth of easy chain migration has been greatly ex-
aggerated by opponents to birthright citizenship.311 When undocu-
mented parents face removal, the fact that they have a citizen child only 
makes the decision more tragic.312 It does not, however, make it more 
likely that they will avoid removal and become an LPR.313 
 The truth is that the “anchor baby” is just a myth, nothing more.314 
Whether or not undocumented pregnant mothers actually are “touring 
the parking lot [of American hospitals] waiting for their pains to start 
so they can go in and deliver,” they are never handed an easy route to 
legal status because of it.315 The Citizenship Clause of the Fourteenth 
Amendment merely serves as a backstop, preventing the creation of a 
permanent subclass of people and children who would have no other 
route to legalized status.316 Therefore, birthright citizenship, as effec-
tively limited by the INA, should not be eliminated as opponents in-
sist.317 
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Conclusion 

 Although the United States may be in a constant state of fear, 
Americans must not revert back to entrenched fears of the “other” to 
justify the recreation of racial castes. The original purpose of the Four-
teenth Amendment was not only to grant citizenship status to freed 
slaves, but to uproot and destroy the entire system of hereditary, ex-
ploitable laborers. Even if, as opponents to birthright citizenship sug-
gest, children of illegal immigrants could be carved out of their enti-
tlement to birthright citizenship through statute, they should not be. 
National policies driven by nativism, racism, and xenophobia only re-
sult in the undermining of the nation’s traditional, fundamental values. 
The current interpretation of the Citizenship Clause is not a century-
old mistake; its original purpose remains legitimate and necessary to-
day. Amending the INA or the Constitution to deny certain U.S.-born 
children citizenship because of their parentage would only recreate the 
type of society that excluded Dred Scott. 
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