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STUDENT INTERROGATIONS BY SCHOOL
OFFICIALS: OUT WITH AGENCY LAW AND
IN WITH CONSTITUTIONAL WARNINGS
Eleftheria Keans*
Abstract: When public school students admit to violating of school rules
to their principals, they may also be admitting to a violation of criminal
law. Increasingly, principals share these confessions with local law enforcement and the students are charged in a criminal proceeding. Because principals, knowing the evidence will be turned over to law enforcement per school policies, are seeking evidence to use against their
students, these students should be so warned before an interrogation with
their principal. Though most prior case law involving student interrogations has been decided under agency law, the Supreme Court’s decision
in Ferguson v. City of Charleston suggests a new framework to analyze student interrogations by school officials. Ferguson dealt with a Fourth
Amendment search, but suggested the same analysis would be applicable
in Fifth Amendment cases. Because Fourth Amendment school cases often value the same factors as in the Ferguson analysis, Ferguson’s test, which
requires constitutional warnings when state actors seek out incriminating
evidence, should also be applied in Fifth Amendment school cases.

Introduction
Imagine you are a public high school student who has brought
marijuana to school. You sell some of the drugs to a fellow student, who
is caught with them and gives the principal your name as her source.1
The principal takes the confiscated marijuana to the local police department and informs the police that, upon her return to school, she is
planning to question you.2 The principal calls you to her office, explains to you that she has reason to believe you are carrying drugs, and

* Articles Editor, Boston College Third World Law Journal (2006–2007). Thanks
to my mom for showing me the importance of social justice and action, and to all my students from Marshall Fundamental Secondary School (Pasadena, California) for the many,
many lessons they taught me.
1 See generally State v. Tinkham, 719 A.2d 580 (N.H. 1998). All of the facts in this Introduction come from Tinkham. See id. at 580, 581, 582.
2 See id. at 581.
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asks you to empty your book bag.3 You comply.4 The principal finds a
small wooden container with a peculiar odor, which she seizes and explains will be turned over to the police.5 After this search, the principal
tells you that another student has implicated you as selling drugs in the
school parking lot which you confirm.6 You fill out a student-referral
form to give your version of events.7 After doing so, the principal informs you that you will be suspended for five days and that further action will likely be taken against you.8 Then the principal contacts the
police, tells them about the suspicious item she confiscated as well as
the details of her conversation with you, and gives them your written
confession.9
Eventually, you are charged with selling marijuana to another student on school property.10 At your trial, you move to suppress the
wooden container and the student-referral form.11 You claim the
search that revealed the wooden item was unconstitutional and that
your version of events (essentially, a confession) on the student-referral
form was given without Miranda warnings.12 Unfortunately, the law on
school searches is well-established; courts only require that searches by
school officials be reasonable under the circumstances, so the motion is
denied and the ruling is later affirmed on appeal.13
You might think, however, that your argument for the suppression
of your statement has a good chance of success. After all, the principal
had already given the police potentially incriminating evidence and
informed them that she was going to question you, specifically.14 From
her statements to you and to the police, it was clear that the principal
had every intention of turning any further evidence over to the police.15 You have watched enough television to know that anything you
say to the police “can and will be used against you in a court of law,” but
3 See id.
4 See id.
5 See id. at 582.
6 See Tinkham, 719 A.2d at 581.
7 See id. at 582. A student-referral form is used when disciplinary action is taken against
a student and provides space for both the student and administrator to explain their versions of the events at issue. See id.
8 See id.
9 See id.
10 See id. at 582.
11 See Tinkham, 719 A.2d at 581.
12 See id. See generally Miranda v. Arizona, 384 U.S. 436, 444 (1966).
13 See New Jersey v. T.L.O., 469 U.S. 325, 341 (1985); Tinkham, 719 A.2d at 584.
14 See Tinkham, 719 A.2d at 581.
15 See id.
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you were talking (and confessing) to your principal—not a police officer.16 You knew you might be punished for violating school rules, but
you never considered that anything you told your principal might be
used against you in a criminal situation.17 Indeed, if you had, perhaps
you would not have admitted anything or filled out a student-referral
form without first speaking to a lawyer, such as the kind police on television shows always offer suspects when reciting Miranda rights.18 Unfortunately for you, however, school officials do not have to give students any type of Miranda warnings before they conduct interrogations,
even if they have every intention of turning over evidence to the police,
just as your principal had.19 As a result, your motion is denied and the
denial is upheld on appeal.20
Lest you think you just happened to be in an unfriendly jurisdiction, you should know that many jurisdictions have similarly ruled that
school officials do not need to give Miranda warnings before questioning students.21 Courts have ruled this way based on two lines of reasoning. First, because school officials are not law enforcement officers and
do not have the same objective or purpose as law enforcement officers,
they are not per se required to give Miranda warnings.22 Second, if
school officials are acting as agents of law enforcement at the time of
the interrogation, courts will only require Miranda warnings in specific
situations.23 This basis of analysis is somewhat misleading, however, because courts rarely find that such an agency relationship exists.24
Without dispute, school officials and society have an important
and legitimate interest in preventing drug distribution, or any crime for
that matter, on school property.25 And, as the Supreme Court and many
state courts have found, school officials should have more latitude than
16 See id. at 581–82.
17 See Miranda, 384 U.S. at 444.
18 See id.
19 See Tinkham, 719 A.2d at 584.
20 See id.
21 See, e.g., In re Navajo County Juvenile Action No. JV91000058, 901 P.2d 1247 (Ariz.
Ct. App. 1995); In re Corey L., 203 Cal. Rptr. 359 (Cal. Ct. App. 1988); Commonwealth v.
Snyder, 597 N.E.2d 1363 (Mass. 1992); State v. Biancamano, 666 A.2d 199 (N.J. Super. A.D.
1995); In re Brendan H., 372 N.Y.S.2d 473 (Fam. Ct. 1975); In re Drolshagen, 310 S.E.2d at
927 (S.C. 1984).
22 See Tinkham, 719 A.2d at 583.
23 See id. at 583–84.
24 See id.; see also Navajo Co. Juvenile Act. No. JV91000058, 901 P.2d at 1249; Snyder, 597
N.E.2d at 1369; Brendan H., 372 N.Y.S.2d at 477.
25 See Vernonia Sch. Dist. 47J v. Acton, 515 U.S. 646, 661 (1995); New Jersey v. T.L.O.,
469 U.S. 325, 341–42 (1985).
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law enforcement officers when investigating offenses on school property because of the unique nature of public schools.26 School officials
have a “custodial and tutelary responsibility” for their students, and are
responsible for maintaining a safe and orderly environment that is
conducive to learning.27 Because of this responsibility, school officials
are necessarily allowed to closely supervise their students and enforce
rules that would be unenforceable against adults, or even minors outside of the school setting.28 At the same time, however, the Supreme
Court’s decision in Ferguson v. City of Charleston reveals that the Court is
wary of non-law enforcement actors seeking out evidence with a primary objective of turning that evidence over to law enforcement.29
Looking back to the real-life facts that introduced this Note, what was
the principal’s intent? Although she certainly intended to keep her
campus drug free, she also had a clear intent to turn any evidence over
to law enforcement.30 Because of her goal to assist law enforcement, the
principal should have given the student the appropriate constitutional
warning under the reasoning of Ferguson.31
This Note takes a fresh look at school interrogations after the Ferguson decision, exploring how that case should change the area of interrogations by school officials. The Note concludes that the Ferguson
decision provides the proper framework for analyzing school interrogations and that the decision requires school officials to give constitutional warnings in some school-based interrogations. Part I examines
the Ferguson decision and its resulting test. Part II argues that the Ferguson decision should be applied in the school context based on other
Supreme Court decisions about school-based constitutional rights. Part
III provides external support for applying the Ferguson decision in
school interrogation cases based upon the close relationship between
school officials and law enforcement, as evidenced by crime reporting
statistics and school policies. Part IV addresses some concerns application of the Ferguson test could have on the practicalities of school officials should they be required to provide constitutional warnings in student-interrogations.

26 See Bd. of Educ. of Indep. Sch. Dist. No. 92 v. Earls, 536 U.S. 822, 830 (2002); Vernonia, 515 U.S. at 655; T.L.O., 469 U.S. at 340; Tinkham, 719 A.2d at 582.
27 See Earls, 536 U.S. at 830; Vernonia, 515 U.S. at 656; T.L.O., 469 U.S. at 339.
28 See Earls, 536 U.S. at 830; Vernonia, 515 U.S. at 656; T.L.O., 469 U.S. at 339.
29 See 532 U.S. 67, 83, 85 (2001).
30 See Tinkham, 719 A.2d at 581.
31 See Ferguson, 532 U.S. at 85; Tinkham, 719 A.2d at 581.
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I. Ferguson and Its Aftermath
A. Introduction to Ferguson
In Ferguson v. City of Charleston, state hospital workers administered
drug tests to pregnant women without the women’s consent.32 The testing was implemented after hospital staff became concerned about a
perceived increase in the number of pregnant women using drugs.33 If
a woman received a positive test result, she would be referred to a drug
treatment program with the county substances abuse commission.34
During the time of the testing, there was no noticeable decline in the
number of pregnant women testing positive.35 Then, a nurse at the
hospital heard a news report that police would arrest pregnant drug
users and informed the hospital’s general counsel, who in turn contacted the Charleston Solicitor, to offer the hospital’s assistance in any
future criminal actions the police might be taking against pregnant
drug users.36 The Solicitor set up a task force, consisting of representatives of law enforcement, the hospital, the County Substance Abuse
Commission, and the Department of Social Services.37 The task force
produced a twelve-page policy manual, “POLICY M-7,” which explained
the new policy entitled “Management of Drug Abuse During Pregnancy.”38 The policy outlined the hospital’s role in identifying patients
suspected of drug use, the chain of custody that should be used for the
urine samples used to test for drug use, the referral process for those
women that tested positive to place them in a substance abuse clinic,
and the threat of criminal prosecution and sanctions to “provide[] the
necessary ‘leverage’ to make the policy effective.”39
The Supreme Court ruled that “POLICY M-7” violated the pregnant women’s Fourth Amendment right to be free from nonconsensual, warrantless, and suspicionless searches.40 First, the Court found
that because the hospital was a state hospital, its employees were governmental actors and therefore limited by the Fourth Amendment.41
32 Ferguson, 532 U.S. at 70.
33 Id.
34 Id.
35 Id.
36 Id. at 70, 71.
37 Ferguson, 532 U.S. at 69, 71.
38 Id. at 71.
39 Id. at 72.
40 Id. at 86.
41 Id. at 76.

380

Boston College Third World Law Journal

[Vol. 27:375

Next, the Court found that a urine test was a search for Fourth
Amendment purposes.42 Finally, the Court applied a search balancing
test, weighing the privacy intrusion against the governmental interest in
preventing drug use among pregnant women, and ruled in favor of the
women.43
In the first part of the balancing test, the Court found that the degree of invasion of privacy was quite substantial because the test results
were turned over to a third-party.44 The Court compared and distinguished the drug testing regime in Ferguson to four prior drug testing
cases it had considered.45 The distinguishing factor in Ferguson was that
the hospital staff had turned over test results to law enforcement, a
third-party, for criminal sanctions.46 In Treasury Employees v. Von Raab,
the Court found that drug tests for U.S. Customs Service employees
seeking promotion to certain high-level positions were constitutional,
and in Vernonia School District 47J v. Acton (discussed later in depth), the
Court held that requiring public high school athletes to submit to drug
testing in order to participate on a school sports team was constitutional.47 Neither in Von Raab nor Vernonia were the results of the drug
tests turned over to law enforcement.48 Therefore, using test results
within an organization solely to deny a promotion or participation in
extracurricular athletics is a lesser privacy intrusion than when test results are given to law enforcement for criminal sanctions.49 The Ferguson decision made a distinction between internal (within job or within
school) sanctions and external (criminal justice) sanctions.50 Furthermore, in the prior drug testing cases, there were protections to ensure
that the test results were not revealed to third-parties, including law enforcement.51 In comparison, not only did the Ferguson policy not provide protections against test results being revealed to third-parties, part
42 Ferguson, 532 U.S. at 76.
43 See id. at 69, 78, 86.
44 See id. at 78.
45 See id. at 77, 78.
46 See id.
47 See Ferguson, 532 U.S. at 77; Vernonia Sch. Dist. 47J v. Acton, 515 U.S. 646, 658
(1995); Treasury Employees v. Von Raab, 489 U.S. 656, 665–66 (1989).
48 See Vernonia, 515 U.S. at 658; Von Raab, 489 U.S. at 665–66.
49 See Ferguson, 532 U.S. at 69, 77, 78.
50 See id. at 72, 78.
51 See id. at 80 n.16. For example, in Von Raab, test results were not used in a criminal
prosecution of the employee without the employee’s consent, and, in Vernonia, test results
were disclosed to a limited number of school personnel “who have a need to know” and
not turned over to law enforcement. See Vernonia, 515 U.S. at 658; Von Raab, 489 U.S. at
665–66.
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of the policy intended to actively turn the results over to law enforcement.52
The prior cases were further distinguished by looking at the governmental interest in the testing program.53 In the prior cases, a clear
distinction existed between the governmental interest in the specific
testing regime and a general governmental interest in law enforcement
of drug laws.54 For example, in Vernonia, a clear governmental interest
in deterring drug use among student-athletes existed, separate from
any potential law enforcement interest in punishing student-athletes for
drug use.55 Similarly, in Von Raab, the government had a clear interest
in not promoting an employee who used drugs to a sensitive high-level
government position, divorced from a general interest in pursuing a
criminal prosecution of an employee who tested positive.56 Additionally, in Skinner v. Railway Labor Executives’ Ass’n, the government tested
federal railroad employees for drug use “not to assist in the prosecution
of [those] employees, but rather to ‘prevent accidents,’” which again
reflects the independence of the governmental interest in testing from
the law enforcement interest in enforcing drug laws.57
By contrast, in Ferguson, the primary governmental interest was the
use of law enforcement to coerce patients into treatment; thus, this
governmental interest was indistinguishable from a general interest in
law enforcement.58 The policy itself blurred the line between a governmental interest in ending drug use among pregnant women and a
governmental interest in drug law enforcement, as it included very
specific information about the chain of custody of test results, possible
criminal sanctions for violations of the policy, and the logistics of police
notification and arrest of women who tested positive.59 Additionally, the
city attorney and local police were involved at every stage of the crea52 See Ferguson, 532 U.S. at 72.
53 See id. at 79, 80.
54 See id.
55 See id. at 69, 80 n.16; Vernonia, 515 U.S. at 658. The Court was concerned about the
risk of “immediate physical harm” to student athletes (and their opponents) who used
drugs while participating in school sports. See Vernonia, 515 U.S. at 662.
56 See Ferguson, 532 U.S. at 80 n.16; Von Raab, 489 U.S. at 665–66.
57 See Ferguson, 532 U.S. at 80 n.16; Skinner v. Railway Labor Executives’ Ass’n, 489 U.S.
602, 620–21 (1989). The fourth prior drug testing case, Chandler v. Miller, examined required drug tests of candidates running for certain state offices, a testing program the
court found to be unreasonable and unconstitutional. 520 U.S. 305, 312 (1997).
58 See Ferguson, 532 U.S. at 80.
59 See id. at 82. In fact, one of the lower court judges wrote, “[I]t . . . is clear from the
record that an initial and continuing focus of the policy was on the arrest and prosecution
of drug-abusing mothers.” See id.
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tion and implementation of the policy, even when determining the criteria for which pregnant women would be tested.60 These factors only
emphasized that neither the hospital staff nor the government’s interest in the testing program was primarily motivated by a medical concern for the detection and treatment of drug use among pregnant
women, but instead revealed that the primary interest was to locate and
secure evidence against potential criminal defendants.61 Although the
ultimate goal may have been to help pregnant drug users stop using,
the “immediate objective . . . was to generate evidence for law enforcement purposes.”62 This was a crucial distinction because law enforcement always serves a greater goal; thus, the Court reasoned that if this
testing regime were constitutional, then any non-consensual, suspicionless search would also be constitutional because there could always
be a purported non-law enforcement “ultimate” goal.63
Finally, the Court analyzed the immediate objective of the testing,
and found a critical distinction between happening upon evidence and
seeking out evidence.64 The hospital employees, like any private citizen,
might inadvertently acquire evidence in the course of routine conduct
(or routine prenatal treatment) and choose to turn that evidence over
to police.65 This is significantly different from the situation in Ferguson,
where hospital employees sought out evidence “for the specific purpose
of incriminating” their patients and coercing them into treatment.66
Because of this distinction, the Court reasoned that when non-law enforcement actors seek out incriminating evidence, they have a “special
60 See id.
61 See id. at 82–84.
62 See Ferguson, 532 U.S. at 69, 82, 83, 84.
63 See id.
64 See id. at 84–85.
65 See id. Compare this with United States v. Chukwubike, 956 F.2d 209, 211 (9th Cir.
1992), where a doctor extracted balloons from a patient, tested them, found they were
filled with heroin, and later turned the test results over to police. The doctor performed
surgery to remove the balloons and tested them for medical reasons, including to determine what substances might have leaked into the patient in order to provide proper
treatment. See id. at 212. The doctor later chose to turn the balloons and the test results
over to police. See id. at 211. Here, the doctor performed the surgery and tests as a part of
necessary treatment for a potential overdose and later chose to turn over the evidence to
police, unlike in Ferguson where the drug tests, performed for a nominal medical reason,
were conducted primarily to collect evidence to turn over to police. See id. at 212.
66 See Ferguson, 532 U.S. at 80, 85. In fact, some of the hospital staff questioned their
role of acting like law enforcement officers in the policy. See id. at 85 n.24. Though they
noted that medical personnel might legally or ethically be required to report some criminal activity to law enforcement, the staff still questioned the propriety of the “active pursuit
of evidence to be used against individuals presenting for medical care.” See id.
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obligation” to make sure the subjects of the purposeful evidence collection are “fully informed about their constitutional rights, as standards
of knowing waiver require.”67 This conclusion—that non-law enforcement actors, when seeking out evidence, should give constitutional
warnings—was a radical departure from previous jurisprudence on who
must give constitutional warnings and in which situations these warnings must be provided.68 Thus, the Ferguson decision has important
ramifications in areas other than drug testing cases, such as in Fifth
Amendment school interrogation cases where school officials seek out
evidence (often, written confessions) from their students.69
B. The Ferguson Test
The Ferguson analysis produced the following workable test: when
non-law enforcement actors are collecting evidence with the intent to
assist law enforcement, constitutional rights are implicated and constitutional warnings are necessary to prevent any violations of these
rights.70 To help determine the intent of the actor, courts consider two
factors: whether the evidence collected is turned over to police for
criminal sanctions or only used for internal sanctions, and whether the
actors had a general crime control motive when they acted (an ultimate
or immediate goal analysis).71
C. Ferguson and Agency Law
The Court reached its decision in Ferguson by applying a balancing
test, just as in the prior drug testing cases decided by the Supreme
Court.72 In doing so, the Court retained intact the balancing test crite67 See id.
68 See id. at 85; see also Miranda v. Arizona, 384 U.S. 436, 444 (1966); Commonwealth v.
Snyder, 597 N.E.2d 1363, 1363, 1369 (Mass. 1992); State v. Tinkham, 719 A.2d 580, 581
(N.H. 1998). Generally, private citizens are not required to give Miranda warnings, nor
adhere to other constitutional limitations. See United States v. Reed, 15 F.3d 928, 930–31
(9th Cir. 1994). All state actors are bound by constitutional protections, and the category
of state actors includes the state hospital workers in Ferguson, public school employees,
OSHA inspectors, and building inspectors. See Ferguson v. City of Charleston, 532 U.S. 67,
76 (2001); New Jersey v. T.L.O., 469 U.S. 325, 335 (1985).
69 See Ferguson, 532 U.S. at 85; see also Miranda, 384 U.S. at 444; Snyder, 597 N.E.2d at
1363, 1369; Tinkham, 719 A.2d at 581.
70 See Ferguson, 532 U.S. at 83–85.
71 See id.
72 See id. at 78; see also Bd. of Educ. of Indep. Sch. Dist. No. 92 v. Earls, 536 U.S. 822,
822 (2002); Vernonia v. Sch. Dist. 47J v. Acton, 515 U.S. 646, 658 (1995); Treasury Employees v. Von Raab, 489 U.S. 656, 663 (1989); Skinner v. Railway Labor Executives’ Ass’n, 489
U.S. 602, 621 (1989).
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ria, but also considered other factors, such as the separation (or lack
thereof) of the governmental interests in the testing program and in
general crime control and the intent and motive of the testers, both of
which were important factors in the prior cases.73 The Court’s consideration of additional factors in Ferguson may lead to a wider application
of the Ferguson test than if that case had been decided under agency
law.74 Generally, constitutional protections (such as the Fourth Amendment’s prohibition of unreasonable searches or the Fifth Amendment’s
prohibition of compelled self-incriminating statements) only mitigate
governmental intrusions, not intrusions by private individuals.75 The
exception is when private individuals act as instruments or agents of the
government, and, if they act as such, even private individuals are constrained by constitutional mandates.76 To determine whether a private
individual is an agent that must adhere to constitutional requirements,
courts look to two factors: (1) whether the government knew of and
acquiesced to the intrusive conduct and (2) whether the private party
performing the search intended to assist law enforcement efforts as
opposed to inadvertently assisting law enforcement while furthering his
or her own ends and goals.77 Ferguson could have been an easy case in
which an agency relationship was found between the hospital staff and
law enforcement based on existing agency law without expanding agency
law analysis.78
Though the lower court found an agency relationship between a
hotel manager who intended to assist law enforcement in a drug investigation, the Court could have found an agency relationship between
the hospital staff and law enforcement, based upon the hospital staff’s
intent to seek out evidence against patients.79 In United States v. Reed, the
court found an agency relationship between a hotel assistant manager
and local police.80 The hotel worker contacted police about a guest
who he believed was using the hotel to sell drugs, and asked that a po73 See Ferguson, 532 U.S. at 78; see also Earls, 536 U.S. at 822; Vernonia, 515 U.S. at 658;
Skinner, 489 U.S. at 621; Von Raab, 489 U.S. at 663.
74 See Ferguson, 532 U.S. at 77–78; United States v. Reed, 15 F.3d 928, 931 (9th Cir.
1994); United States v. Walther, 652 F.2d 788, 791 (9th Cir. 1981); United States v. Gomez,
614 F.2d 643, 645 (9th Cir. 1979).
75 See Reed, 15 F.3d at 930–31.
76 See id. at 931.
77 See id.
78 See Ferguson, 532 U.S. at 79, 82.
79 See id. at 82; Reed, 15 F.3d at 931. As of yet, there have been no reported cases testing
agency law in Fifth Amendment, Miranda-interrogation cases. See Reed, 15 F.3d at 933;
Walther, 652 F.2d at 791; Gomez, 614 F.2d at 645.
80 See 15 F.3d at 930, 933.
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lice officer come to the hotel while the manager checked the room.81
Accompanied by two police officers, the manager entered the room
and began looking around, even opening drawers and a latched briefcase.82 The first prong of the agency test was easily met because the officers knew of and acquiesced to the search; they were present during
the search, did nothing to discourage the search of the room occupant’s personal belongings beyond what was required to protect hotel
property, and were in the role of lookout rather than incidental bystander.83 The lower court held that the second prong was met because
the manager did not have a legitimate motive for the search “other than
crime prevention.”84 This was shown by the manager’s continued search
of the room even after he had established that the room was in good
condition, which was his alleged motive for entering the room.85 Because, however, there was no need to open drawers or the briefcase to
ensure there was no damage to hotel property, the court concluded
that the manager had intended to assist law enforcement and that the
proffered reason of protecting hotel property was only a pretext to enter the room to search for drugs.86 Furthermore, the court noted that
the manager’s motivation of general crime prevention was not a legitimate, independent motivation and thus could not be saved from meeting the second prong by offering crime prevention as his purpose.87
By contrast, in United States v. Gomez, when an airline employee
opened a suitcase in the presence of police officers and found drugs,
there was not an agency relationship because the airline employee
acted to further airline policy, not to assist law enforcement, even
though the police officers knew of and acquiesced to the search.88 A
police officer noticed a suitcase, without any identification information
on it, that had fallen off the luggage conveyor belt.89 The officer notified the airline’s supervisor who took the suitcase into a back room,
accompanied by two police officers, and proceeded to open the suitcase to identify the owner.90 When the supervisor had trouble opening
the suitcase, one of the officers assisted him by tapping the lock, which
81 See id. at 930.
82 See id.
83 See id. at 931.
84 See id. at 932.
85 See Reed, 15 F.3d at 931, 932.
86 See id. at 933.
87 See id. at 932.
88 See 614 F.2d 643, 644–45 (9th Cir. 1979).
89 See id. at 644.
90 See id.
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caused it to open.91 The supervisor continued opening the suitcase and
saw a gun, at which point he turned the suitcase over to the police who
were standing with him.92 The police continued to search the suitcase
and found cocaine.93 Although the first prong of the agency test was
met because the police officers knew of the search and even assisted in
the search by helping unlock the suitcase, the second prong was not
met.94 The airline supervisor’s motive for opening the suitcase was to
further his company’s policy of attempting to reunite lost luggage with
its owner, rather than to assist law enforcement.95 Thus, the airline employee’s legitimate, independent motivation for the search saved the
action from becoming a governmental search by an agent.96
Applying the agency test to the facts of Ferguson, the Court easily
could have found an agency relationship.97 First, the government knew
of and acquiesced to the search (drug tests) because they had helped
to formulate and implement the drug testing policy, thus meeting the
first prong of the agency test.98 The Solicitor and police were “pervasively” involved at every stage of the testing program, from determining
which women would be tested to coordinating arrests of women who
tested positive.99 Second, the Court found that members of the hospital
staff intended to assist law enforcement by administering the tests,
rather than conducting the tests for their own purposes of detecting
and ending drug use among pregnant women.100 The Court compared
the hospital staff’s ultimate and immediate objectives and found that,
although helping pregnant drug users was an ultimate (and worthy)
goal, the immediate goal of the hospital staff was to obtain evidence of
criminal conduct to turn over to police.101 So, while there was a proffered legitimate motive for the search, it was not an independent motivation to “further [the hospital’s] own ends,” and thus satisfying the
second prong of the agency test.102
91 See id.
92 See id.
93 See Gomez, 614 F.2d at 645.
94 See id.
95 See id.
96 See United States v. Walther, 652 F.2d 788, 792 (9th Cir. 1981); Gomez, 614 F.2d at 645.
97 See United States v. Reed, 15 F.3d 928, 932 (9th Cir. 1994); Walther, 652 F.2d at 792;
Gomez, 614 F.2d at 645.
98 See Ferguson v. City of Charleston, 532 U.S. 67, 84 (2001); Reed, 15 F.3d at 931.
99 See Ferguson, 532 U.S. at 82, 85.
100 See id. at 82–83; Reed, 15 F.3d at 931, 932.
101 See Ferguson, 532 U.S. at 82–84.
102 See id. at 83–85; Reed, 15 F.3d at 931.
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Therefore, if Ferguson had been evaluated under agency law, the
hospital staff likely would have been found to have acted as agents of
law enforcement.103 If the court found an agency relationship, then the
hospital staff would have to adhere to the same constitutional mandates
as law enforcement in a criminal search situation.104 Therefore, the
hospital staff in Ferguson would have needed to obtain warrants before
conducting the drug tests and would have had to give constitutional
warnings, the same conclusion the Court reached (though using a different analysis).105 A decision on the basis of agency law would have
significantly limited the impact of the Ferguson decision.106 As shown, if
Ferguson had been decided using agency law, there would be no extension of current jurisprudence on school-based interrogations by school
officials because the facts of Ferguson can easily be shown to meet the
two prongs of the agency test.107 Instead, however, the actual Ferguson
decision has left the case and its test applicable in a wider array of situations than had the decision been based on agency law.108 The Ferguson
decision focused on whether non-law enforcement actors intended to
assist law enforcement by collecting evidence, considering both
whether the collected evidence was turned over (or whether the party
intended to turn it over) to police and what the actors’ motivation was
(general crime control or not).109 Put differently, the Ferguson rule is
essentially only the second prong of the agency test, along with guidance as to how to determine the actor’s motive.110
However, nothing in Ferguson suggests that the Court was formulating a new test for agency consisting of only the second prong; in fact,
the decision does not even mention agency law or consider whether the
hospital staff acted as agents when it conducted the drug tests.111 This is
significant because most school interrogation cases are analyzed using
agency law.112 Almost without exception, when a student-defendant
tries to suppress a statement made to a school official (usually a principal or vice principal) that was later turned over to law enforcement and
103 See Ferguson, 532 U.S. at 83–85; Reed, 15 F.3d at 932, 933.
104 See Reed, 15 F.3d at 932–33.
105 See Ferguson, 532 U.S. at 85; Reed, 15 F.3d at 933.
106 See Ferguson, 532 U.S. at 85; Reed, 15 F.3d at 933.
107 See Ferguson, 532 U.S. at 83–85; Reed, 15 F.3d at 932–33.
108 See Ferguson, 532 U.S. at 85; Reed, 15. F.3d at 934; United States v. Walther, 652 F.2d
788, 792 (9th Cir. 1981); United States v. Gomez, 614 F.2d 643, 645 (9th Cir. 1979).
109 See Ferguson, 532 U.S. at 83–86.
110 See id.
111 See id.
112 See cases cited supra note 21.
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used against the student in a criminal proceeding, courts use agency
law to determine whether the school official was required to give
Miranda rights before the interrogation.113 In these analyses, courts
have found that, at the time of the interrogation, school officials were
not acting as agents of police because the police either did not know or
acquiesce to the conduct (failing to meet the first prong) or because
the school officials acted to further their own ends (failing to meet the
second prong).114
If Ferguson had relied upon agency law, the decision would not impact school interrogation cases because it would have only reinforced
the two-prong test to determine agency, and school officials will almost
always be able to claim a non-law enforcement ultimate objective, such
as maintaining school discipline and safety.115 But Ferguson approached
the issue differently by focusing primarily upon the intent of the actor
and considering such factors as whether any evidence obtained was
turned over to law enforcement and whether that evidence was happened upon or sought out.116 The Ferguson test makes a more nuanced
distinction than agency law in determining if the actor was intending to
assist law enforcement or only intending to further her own legitimate,
independent motives.117 Because of this more refined analysis, situations
that would have failed the agency test may meet the Ferguson test.118 Specifically, the Ferguson test is much more likely to be triggered in school
interrogation cases, and thus will require constitutional warnings—even
when a school official is conducting the interrogation.119 The Ferguson
test is more easily triggered than agency law in school interrogation
cases because of Ferguson’s consideration of how evidence was obtained,
what will happen to that evidence, and the ultimate/immediate goal
analysis, all of which cut in student-defendants’ favor.120

113 See, e.g., In re Navajo County Juvenile Action No. JV91000058, 901 P.2d 1247, 1249
(Ariz. Ct. App. 1995); Commonwealth v. Snyder, 597 N.E.2d 1363, 1369 (Mass. 1992); State
v. Tinkham, 719 A.2d 580, 584 (N.H. 1998).
114 See Navajo, 901 P.2d at 1249; Snyder, 597 N.E.2d at 1369; Tinkham, 719 A.2d at 583–
84; State v. Biancamano, 666 A.2d 199, 202–03 (N.J. Super. Ct. App. Div. 1995).
115 See Ferguson, 532 U.S. at 86; Snyder, 597 N.E.2d at 1369; Tinkham, 719 A.2d at 583–
84; Biancamano, 666 A.2d at 202–03.
116 See Ferguson, 532 U.S. at 84, 85, 86.
117 See id. at 84–85; United States v. Walther, 652 F.2d 788, 791 (9th Cir. 1981).
118 See Ferguson, 532 U.S. at 84–85.
119 See id.; Snyder, 597 N.E.2d at 1368; Tinkham, 719 A.2d at 584.
120 See Ferguson, 532 U.S. at 84–85.
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II. Why the Ferguson Test, Not Agency Law, Is the Proper Test
in School Interrogation Cases
Although the Ferguson case itself would likely have come out the
same way if decided under agency law, many school interrogation cases
would likely not be decided the same under the Ferguson test (a topic
which is explored more below).121 But before getting to that analysis,
the threshold question is: why should school interrogation cases be analyzed under the Ferguson test and factors instead of being analyzed under agency law?122 The answer is that the Supreme Court’s reasoning in
school cases addressing other constitutional rights, such as Fourth
Amendment searches, are remarkably similar to the Ferguson reasoning.123 Though Ferguson dealt with an unconstitutional search, the case
itself suggests that it is not limited to only Fourth Amendment concerns, but with all constitutional rights, thus encompassing the Fifth
and Sixth Amendment protections at issue in school interrogation
cases.124 Consequently, if Fourth Amendment-school drug testing cases
follow similar analyses as Ferguson and that case extends to other constitutional rights, then the Ferguson test is the appropriate framework in
Fifth Amendment school interrogation cases.125

121 See id.; Snyder, 597 N.E.2d at 1369; Tinkham, 719 A.2d at 584. The Ferguson test is
only applicable in public schools because, absent an agency relationship, only public employees are subject to constitutional limitations. See Bd. of Educ. of Indep. Sch. Dist. No. 92
v. Earls, 536 U.S. 822, 828 (2002); Ferguson, 532 U.S. at 76; Vernonia Sch. Dist. 47J v. Acton,
515 U.S. 646, 652 (1995); New Jersey v. T.L.O., 469 U.S. 325, 336 (1985).
122 Compare United States v. Reed, 15. F.3d 928, 934 (9th Cir. 1994), United States v.
Walther, 652 F.2d 788, 792 (9th 1981), and United States v. Gomez, 614 F.2d 643, 645 (9th
Cir. 1979), with Ferguson, 532 U.S. at 85.
123 See Earls, 536 U.S. at 833, 834; Ferguson, 532 U.S. at 84–85; Vernonia, 515 U.S. at 658,
659. All three cases use a balancing test approach, considering factors such as the scope of
the privacy intrusion of the drug tests, the reasons for conducting the tests, and with whom
the results were shared. See Earls, 536 U.S. at 833, 834; Ferguson, 532 U.S. at 84–85; Vernonia,
515 U.S. at 658, 659.
124 See Ferguson, 532 U.S. at 85.
125 See Earls, 536 U.S. at 833, 834; Ferguson, 532 U.S. at 85; Vernonia, 515 U.S. at 658,
659, 660. Neither Vernonia nor Earls cites Ferguson. See Earls, 536 U.S. at 833, 834; Ferguson,
532 U.S. at 84–85; Vernonia, 515 U.S. at 658, 659. All three cases, however, rely on the same
factors as emphasized in Ferguson. See Earls, 536 U.S. at 833, 834; Ferguson, 532 U.S. at 84–
85; Vernonia, 515 U.S. at 658, 659. Additionally, Earls cites heavily to Vernonia, which was an
extremely similar case; Vernonia affirms drug-testing of athletes and Earls affirms drugtesting of students in any extracurricular activities. See generally Earls, 536 U.S. 822. Thus,
the Earls Court may not have needed to address Ferguson, which found an adult drugtesting program unconstitutional. See id. at 830; Ferguson, 532 U.S. at 86.
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A. School Drug Testing Cases and the Importance of the Intent of the Actor,
Whether Evidence Is Sought Out, and with Whom Evidence Is Shared
The Supreme Court has found two different school drug testing
programs constitutional.126 In Vernonia, the Court upheld a program
that required all middle and high school students to submit to random
drug testing as a prerequisite to participating in school-sponsored athletics.127 A few years later, in Earls, the Court upheld another school district’s similar program that required students participating in any extracurricular activity to submit to random drug testing.128 In both decisions, the Court found it significant that the tests were conducted to
help students who were using drugs, not to catch and punish users.129
Further, both school districts used the test results only to exclude certain students from extracurricular activities, not for school discipline,
and neither school district shared the test results with any law enforcement agency or other third-party.130 This benevolent motivation of the
school officials and lack of criminal punishment are the type of considerations factored into the Ferguson test.131
In Vernonia, the Vernonia School District implemented a policy
that required all student-athletes to submit to random drug testing as a
condition of participating in school athletics.132 The Supreme Court
used a search balancing test and held that the policy was constitutional.133 Preliminarily, the Court found that public school officials are
state actors who are constrained by the Fourth Amendment, although
they are not held to as high standards of suspicion as law enforcement
because of the special circumstances of schools and their responsibility
to maintain order and safety.134 In the first part of the balancing test,
the Court found that students do have an expectation of privacy even
in school, but that the expectation is lessened because of the compet126 See Earls, 536 U.S. at 839; Vernonia, 515 U.S. at 666.
127 See 515 U.S. at 650.
128 See 536 U.S. at 825.
129 See id. at 833, 834, 839; Vernonia, 515 U.S. at 658, 666.
130 See Earls, 536 U.S. at 833, 834, 839; Vernonia, 515 U.S. at 658, 666.
131 See Earls, 536 U.S. at 833, 834, 839; Ferguson v. City of Charleston, 532 U.S. 67, 84–
85 (2001); Vernonia, 515 U.S. at 658, 660.
132 See Vernonia, 515 U.S. at 650.
133 See id. at 652, 666. In such balancing cases, the court balances the degree of privacy
of the individual searched against the governmental interest in the searching program. See
id. at 658–61; Treasury Employees v. Von Raab, 489 U.S. 656, 665–66 (1989); Skinner v.
Railway Labor Executives’ Ass’n, 489 U.S. 602, 617 (1989).
134 See Vernonia, 515 U.S. at 655; see also New Jersey v. T.L.O., 469 U.S. 325, 341 (1985)
(noting that searches conducted by school officials do not require probable cause, but
must be reasonable under all the circumstances).

2007]

Student Interrogations by School Officials

391

ing responsibilities that schools have in maintaining order and safety in
the educational setting.135 In addition, student-athletes have an even
lesser expectation of privacy because they are subjected to preseason
medical exams and must change and shower in communal locker
rooms.136 The Court balanced this lessened privacy interest with the
governmental interest in detecting and discouraging drug use among
students, and particularly student-athletes who would be more prone to
injuries because of the mix of drugs and physical activity.137
The Court emphasized the concern for student well-being by the
fact that the test results were only used to encourage the student to get
treatment and were never turned over to law enforcement or even used
for any type of school sanction.138 The only sanction for a positive test
was an immediate re-test; if the second test also came up positive, the
school would call a meeting of the student, her parents, and the principal.139 At the meeting, the student would be given the option of participating in a six-week treatment program or a suspension from all athletics for the current and following seasons.140 The Court again emphasized the focus on treatment in the testing program, when it noted,
“[T]he search here is undertaken for prophylactic and distinctly nonpunitive purposes.”141 The high governmental interest balanced with
the limited intrusion of a urine test and the students’ lessened expectation of privacy led the Court to find the testing program constitutional.142
Likewise, in Earls, the Court emphasized the intent of the actors
and use of test results (or lack thereof) in finding a policy requiring
students who participated in any extracurricular activity to submit to
drug testing constitutional.143 Again, the Court balanced the degree of
invasion of students’ privacy with the governmental interest in maintaining the health, safety, and discipline of students.144 These governmental interests were separate from a crime control interest because
135 See Vernonia, 515 U.S. at 656.
136 See id. at 657.
137 See id. at 661. The Court also found that, in the Vernonia school district, studentathletes were seen as the leaders of the school and thus discouraging drug use among these
students would have a trickle down effect on the rest of the student body. See id. at 663.
138 See id. at 658.
139 Id. at 651.
140 Vernonia, 515 U.S. at 651.
141 See id. at 658 n.2.
142 See id. at 664–65.
143 See 536 U.S. 822, 825, 833–34 (2002).
144 See id at 830–31.
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the testing program was “not in any way related to the conduct of
criminal investigations.”145 Test results were never used for school discipline or academic consequences nor turned over to law enforcement,
which demonstrates the distinct governmental interests of student
health and safety and general drug law enforcement.146
As in Vernonia, the only consequence of a positive drug test in Earls
was a meeting between the student, her parents, and the principal and
possible suspension from extracurricular activities.147 Because the testing policy applied to all extracurricular activities, not just athletics, the
school district (and the Court) could no longer justify the policy by relying upon the special safety and health dangers to athletes engaging in
drug use and physical activity.148 Instead, the Court focused upon students’ somewhat lessened expectation of privacy in school and upon
the school and governmental interest in curbing drug use among students.149 Justice Breyer’s concurrence highlighted this reasoning, noting that the policy’s focus on treatment, counseling, “and avoiding the
use of criminal or disciplinary sanctions” were significant factors in
finding that the policy did not violate the Fourth Amendment.150
Thus, in both of the school drug testing cases upon which the
Supreme Court has ruled, it has relied, in part, upon the fact that neither policy utilized external criminal sanctions.151 Neither school district turned the drug test results over to law enforcement though they
would likely have led to criminal sanctions.152 Furthermore, neither
policy even provided for school sanctions, such as suspension or expulsion from the school, which might normally be associated with
145 See id. at 829.
146 See id. at 833–34.
147 See id.; Vernonia, 515 U.S. at 658. Upon the first positive drug test, the student could
continue to participate in extracurricular activities if she entered drug counseling; upon a
second positive test, she would be mandated to undergo drug counseling and be barred
from extracurricular activities for fourteen days; upon a third positive test, she would be
barred from participating in extracurricular activities for eighty-eight school days or the
remainder of the school year, whichever was longer. Earls, 536 U.S. at 833–34.
148 See Earls, 536 U.S. at 833–34; Vernonia, 515 U.S. at 662. In her dissent, Justice Ginsburg emphasized the difference between the physical risks of student-athletes who are
using drugs and the lack of those risks for students in a variety of other extracurricular
activities. See Earls, 536 U.S. at 846 (Ginsburg, J., dissenting). Justice Ginsburg wrote,
“[I]nterscholastic athletics similarly [to adults who choose to work in highly regulated
professions such as railroads] require close safety and health regulation; a school’s choir,
band, and academic team do not.” Id. (Ginsburg, J., dissenting).
149 See Earls, 536 U.S. at 834, 838.
150 See id. at 838–39.
151 See id. at 833, 834; Vernonia, 515 U.S. at 658.
152 See Earls, 536 U.S. at 833; Vernonia, 515 U.S. at 658.
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drug use or possession on school property.153 The only possible punishments were exclusion from the student’s extracurricular activity,
and even this could be avoided if the student entered a drug counseling or treatment program.154 The Court’s reliance upon school officials’ motivation to help students end their own drug use, rather than
a motive of general drug law enforcement, as demonstrated by the
lack of criminal and school sanctions, has an important consequence
for other scenarios in which the Court must balance school-related
constitutional concerns.155 When constitutional rights are implicated
in school policies (as the Fourth Amendment was in the school drug
testing cases or the Fifth Amendment in school interrogation cases),
courts are unlikely to find an actionable constitutional violation if
there is no involvement of the criminal justice system.156 The converse
is also true: courts are more likely to find an actionable in-school constitutional violation if the outcome of the alleged violation includes
involvement of the criminal justice system (which in turn raises the
constitutional issues in the proper forum, with available remedies,
such as use of the exclusionary rule).157
The Vernonia and Earls decisions are consistent with Ferguson, despite the fact that, in Fergsuon, the testing program was unconstitutional.158 In Vernonia and Earls, the students’ test results were only used
to encourage students to get help, or alternatively, to bar them from
153 See Earls, 536 U.S. at 833, 834; Vernonia, 515 U.S. at 658. But see State v. Tinkham,
719 A.2d 580, 582 (N.H. 1998) (relating that the student was suspended for five days for
possessing marijuana on school property).
154 See Earls, 536 U.S. at 833; Vernonia, 515 U.S. at 651.
155 See Earls, 536 U.S. at 833, 834; Vernonia, 515 U.S. at 658, 661.
156 See Earls, 536 U.S. at 833, 834; Vernonia, 515 U.S. at 658, 666. This is not new in constitutional jurisprudence. See Chavez v. Martin, 583 U.S. 760, 766–67 (2003). The Supreme
Court has frequently held that Fourth, Fifth, and Sixth Amendment violations are not
actionable or remediable until criminal proceedings have begun or the evidence illegally
obtained is offered at a trial against the criminal defendant. See id. For example, in Chavez,
the Court held that there was no Miranda violation until and unless the government
sought to use the statement made without a Miranda warning at a criminal trial. See id. A
police officer did not read Miranda warnings to Mr. Martinez before questioning him in an
emergency room where he was being treated for gunshot wounds. Id. at 764. Mr. Martinez
filed a 42 U.S.C. § 1983 claim against the officer for violating his Fifth Amendment rights.
Id. at 756. The Court ruled that the Fifth Amendment could not be the basis for his lawsuit
because those rights had not been violated since the statement he gave was never offered
against Mr. Martinez in a criminal proceeding. See id. at 766–67. However, the Court did
hold that Mr. Martinez might be able to proceed in his lawsuit by alleging a due process
violation rather than a Fifth Amendment violation. See id. at 776.
157 See Earls, 536 U.S. at 833, 834; Ferguson v. City of Charleston, 532 U.S. 67, 84–85
(2001); Vernonia, 515 U.S. at 658, 666.
158 See Earls, 536 U.S. at 833, 834; Ferguson, 532 U.S. at 84–85; Vernonia, 515 U.S. at 658, 666.
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participating in sports or other extracurricular activities.159 The results
were not used for school sanctions, such as suspensions or expulsion,
nor were they turned over to law enforcement for criminal sanctions.160
This use (or non-use) of the drug test results bolsters the fact that the
school officials were not acting with the intent to assist law enforcement, unlike the hospital staff in Ferguson.161 Continuing the Ferguson
analysis, in Vernonia and Earls, the school officials did not have a general
interest in crime control since the test results were never used for
school or criminal sanctions.162 Put another way, the school officials’
immediate goal and ultimate goal were the same—to discourage drug
use among students.163 This is unlike the situation in Ferguson, where
the hospital staff’s immediate goal was to assist law enforcement by collecting and turning over evidence of drug use, even if their ultimate
goal was to deter drug use by pregnant women.164 In both Vernonia and
Earls, the Court applied factors similar to those in the Ferguson test, and
the reasoning and methods of analysis were similar, producing a consistent methodology, even though the school testing programs were constitutional and the hospital drug testing program was unconstitutional.165
B. From the Fourth Amendment to the Fifth Amendment
Ferguson, Vernonia, and Earls underscore the importance of the intent of the actor to assist (or not assist) law enforcement and whether
any evidence is turned over to law enforcement in evaluating if there
has been a Fourth Amendment violation.166 Ferguson, however, extended
159 See Earls, 536 U.S. at 833, 834; Ferguson, 532 U.S. at 84–85; Vernonia, 515 U.S. at 658, 666.
160 See Earls, 536 U.S. at 833, 834; Ferguson, 532 U.S. at 84–85; Vernonia, 515 U.S. at 658, 666.
161 See Earls, 536 U.S. at 833, 834; Ferguson, 532 U.S. at 84–85; Vernonia, 515 U.S. at 658, 666.
162 See Earls, 536 U.S. at 833, 834; Ferguson, 532 U.S. at 84–85; Vernonia, 515 U.S. at 658, 666.
163 See Earls, 536 U.S. at 833, 834; Ferguson, 532 U.S. at 84–85; Vernonia, 515 U.S. at 658, 666.
164 See Ferguson, 532 U.S. at 80.
165 See Earls, 536 U.S. at 838; Ferguson, 532 U.S. at 84–85; Vernonia, 515. U.S. at 658.
166 See Earls, 536 U.S. at 833, 834; Ferguson, 532 U.S. at 82–84; Vernonia, 515 U.S. at 658.
But see New Jersey v. T.L.O., 469 U.S. 325, 340 (1985). In T.L.O. the Court wrote, “[R]equiring
a teacher to obtain a warrant before searching a child suspected of an infraction of school
rules (or of the criminal law) would unduly interfere with the maintenance of the swift and
informal disciplinary procedures needed in the schools.” See id. at 340. The Court went on to
formulate a less stringent level of suspicion than probable cause when school officials conduct a school-based search. See id. at 341. The Court’s concern about impeding a school investigation even when there was a criminal law infraction is interesting, though, because it
suggests that the Court, by referring to “disciplinary procedures,” expected even a school
investigation into a criminal law matter to only result in school punishment, not criminal
sanctions. See id. at 340. Even T.L.O., while allowing school officials more flexibility than police in conducting school searches, still reflects the same concern as in Vernonia, Earls, and
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this analysis beyond just the scope of the Fourth Amendment and the
drug testing policy in that case.167 Ferguson suggested that its analysis extended to Fifth Amendment rights as well, noting that “when [public
hospital employees] undertake to obtain such evidence from their patients for the specific purpose of incriminating those patients, they have a special obligation to make sure that the patients are fully informed about
their constitutional rights, as standards of knowing waiver require.”168
Because the Ferguson test is applicable in Fifth Amendment cases, and
the Court considered and based its reasoning on similar factors in the
Fourth Amendment school cases, the Ferguson test should also be applicable in school cases that involve the Fifth Amendment.169
Because of the similar method of reasoning and consideration of
factors in the analysis, it is likely that the student drug testing policies
would have been unconstitutional if the test results had been turned
over to law enforcement, putting the students, like the pregnant women
in Ferguson, in the way of criminal sanctions.170 This would likely be true
even if the level of involvement between the schools and law enforcement was not as great as in Ferguson.171 The degree of collaboration between the hospital staff and law enforcement was not a defining characteristic; instead, it was important as a demonstration of the hospital
staff’s intent to assist law enforcement.172 Similarly, if the motivation
behind the school drug testing policies was to curb general crime control or catch suspected drugs users, as shown by more emphasis on
criminal sanctions and school discipline than on counseling and treatment, the policies would likely have been found unconstitutional.173
The reasoning in Vernonia and Earls support this conclusion because
both decisions emphasized the nonpunitive uses of the drug tests.174
Thus, by analogy to a Fifth Amendment school case, if a school official
questions a student with a purpose of general crime control and intent
to turn any evidence, such as written statements, over to law enforce-

Ferguson about what will be done with the results of the search (or drug test)—will they be
revealed to law enforcement or not? See Earls, 536 U.S. at 833; Ferguson, 532 U.S. at 85; Vernonia, 515 U.S. at 658; T.L.O., 469 U.S. at 340.
167 See Ferguson, 532 U.S. at 85.
168 See id.
169 See Earls, 536 U.S. at 833, 834; Ferguson, 532 U.S. at 84–85; Vernonia, 515 U.S. at 658, 660.
170 See Ferguson, 532 U.S. at 85.
171 See id.
172 See id. at 82–83, 85.
173 See Earls, 536 U.S. at 833, 834; Ferguson, 532 U.S. at 84–85; Vernonia, 515 U.S. at 658.
174 See Earls, 536 U.S. at 833, 834; Vernonia, 515 U.S. at 658.
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ment, then the Ferguson test requires school officials to warn students of
their constitutional rights, which in this case means Miranda warnings.175
C. The Ferguson Test in Action in Paradigmatic School Interrogation Cases
Return to the scenario that opened this Note, taken from State v.
Tinkham, a 1998 New Hampshire case.176 A public high school student,
the defendant, sold some marijuana to a fellow student, who was caught
with the drugs and turned in the seller.177 The principal then took the
drugs to the local police department and told the police she planned to
question the defendant as soon as she returned to school.178 The principal called the defendant to her office, explained she believed he had
drugs, and asked to search his book bag.179 He acquiesced to the
search.180 The principal found more marijuana and told the defendant
she would turn the drugs over to the police.181 The principal questioned the defendant regarding his sale of drugs to another student
and he confessed, both orally and in writing, to selling drugs on a student-referral form.182 The principal then suspended the student for five
days, told him further action would be taken, and then contacted the
police, giving them the defendant’s written statement and the drugs
from his backpack.183 The defendant was charged with selling marijuana to another student on school property and moved to suppress
the written statement and the drugs.184 The trial court denied both motions, the defendant was convicted, and the New Hampshire Supreme
Court affirmed the denial of the motion to suppress and upheld the
conviction on appeal.185
The court ruled that the principal was not required to give Miranda
warnings before questioning the defendant because the principal was
neither a law enforcement officer nor functioning as an agent of law
175 See Earls, 536 U.S. at 833, 834; Ferguson, 532 U.S. at 84–85; Vernonia, 515 U.S. at 658.
176 See 719 A.2d 580, 581 (N.H. 1998). Tinkham was decided before the Ferguson decision; nevertheless, Tinkham is a typical school interrogation case that shows how Ferguson
would apply in such cases. See id. Tinkham involves a Fourth Amendment search issue and a
Fifth Amendment confession issue, as do many of the school interrogation cases. See id. at
583; see also cases cited supra note 21.
177 See Tinkham, 719 A.2d at 581.
178 See id.
179 See id.
180 See id.
181 See id.
182 See Tinkham, 719 A.2d at 581.
183 See id. at 582.
184 See id.
185 See id. at 582, 584.
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enforcement.186 In determining that the principal was not a law enforcement officer, the court relied upon the fact that school officials
are not trained to conduct police investigations and that school officials’ mission is to create safe and healthy learning environments, not
to enforce the law.187 The court acknowledged that if the principal had
been acting as an agent of law enforcement, Miranda warnings would
have been required.188 Yet, because the principal approached the police and they did not direct or advise the principal in her course of action, the principal had not been an agent of police.189 Furthermore,
the intentions of the principal were irrelevant to the analysis—the principal’s clear intention to turn evidence over to law enforcement did not
transform her into an agent.190 Since the principal was neither a law
enforcement officer, nor an agent of law enforcement, she was not required to give Miranda warnings.191
If the Ferguson test had been applied to Tinkham, the defendant
still might have been convicted, but by requiring Miranda warnings, the
Ferguson test would change the process and ensure that the defendant
was aware of and given an opportunity to exercise his Fifth Amendment
rights.192 The Ferguson test requires non-law enforcement actors to give
constitutional warnings if they are seeking out and collecting evidence
for incriminating purposes and with the intent to turn that evidence
over to law enforcement.193 In Tinkham, the principal’s intention to
turn evidence over to law enforcement was clear—she had contacted
the local police and told them as much, as well as telling the defendant
further action would be taken.194 Moreover, she was intending to assist
law enforcement before she questioned the defendant and obtained his
written confession.195 The principal did not inadvertently acquire the
confession in the course of a school discipline situation and then turn
it over to police.196 Instead, she sought to obtain evidence from the defendant “for the specific purpose of incriminating [that student],”

186 See id. at 583, 584.
187 See Tinkham, 719 A.2d at 583.
188 See id. at 583, 584.
189 See id. at 584.
190 See id.
191 See id.
192 See Ferguson v. City of Charleston, 532 U.S. 67, 85 (2001).
193 See id.
194 See Tinkham, 719 A.2d at 582.
195 See id. at 581.
196 See id.
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much like how the hospital staff sought to obtain incriminating evidence against their pregnant patients in Ferguson.197
Put another way, although the principal’s ultimate goal may have
been to prevent drug use and drug sales on her campus, the principal’s
immediate goal was to “generate evidence for law enforcement purposes”
demonstrated by her immediate efforts to contact the police and turn
evidence over to them.198 As much as this distinction between ultimate
and immediate goals mattered in the context of hospital drug tests, it
also matters in school interrogation cases.199 It is interesting that the
New Hampshire court noted that a principal’s primary mission was not
to enforce the law, even though school officials are responsible for discipline within the school, which can include inquiries into violations of
both school rules and criminal law.200 That is precisely the lesson of Ferguson—patients (or students) do not expect their doctors (or principals) to be law enforcement officers nor collect evidence as does law
enforcement.201 And if non-law enforcement actors are going to act like
law enforcement and collect evidence with the intent to turn any collected evidence over to law enforcement, the subjects of the inquiries
ought to receive fair warning.202
Under a Ferguson analysis, the principal should have given the defendant Miranda warnings, much as the Supreme Court said that the
hospital personnel should have given constitutional warnings to their
pregnant patients.203 If the principal failed to do so, the defendant’s
statement would likely be inadmissible because of the exclusionary

197 See Ferguson, 532 U.S. at 85; Tinkham, 719 A.2d at 581.
198 See Ferguson, 532 U.S. at 85; Tinkham, 719 A.2d at 581.
199 See Ferguson, 532 U.S. at 85; Tinkham, 719 A.2d at 581.
200 See Tinkham, 719 A.2d at 583.
201 See Ferguson, 532 U.S. at 85; Tinkham, 719 A.2d at 581.
202 See Ferguson, 532 U.S. at 85; see also State v. Heirtzler, 789 A.2d 634, 640 (N.H. 2001).
In the Heirtzler case, a typical school interrogation case with an atypical outcome, the court
found an agency relationship between law enforcement and school officials. 789 A.2d at
641. The local police department had assigned an officer to the high school because the
police believed that school officials had been handling matters that should have been investigated by the police. Id. at 636. The school police officer and the principal had a “silent
understanding” that allowed the officer to pass information to the school officials about
possible criminal activity on school grounds in order for the school officials to investigate
and “gather evidence otherwise inaccessible [to the officer] due to constitutional restraints.” Id. at 637. In finding an agency relationship, the court said that students “must be
protected against school officials who inadvertently assume the role of law enforcement.”
See id. at 640. This is what the Ferguson test seeks to do. See Ferguson, 532 U.S. at 85.
203 See Ferguson, 532 U.S. at 85; Tinkham, 719 A.2d at 581.
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rule.204 In turn, without the confession, perhaps the defendant would
have been found not guilty.205 Similarly, if the principal had given the
defendant Miranda warnings, the defendant still may have confessed
and subsequently still been found guilty.206 Whatever the outcome, application of the Ferguson test to this situation, or any school interrogation, would uphold the integrity of the confession and resulting criminal justice process and ensure that the student-defendant was fully informed of his “precious” right against self-incrimination.207
In a similar Massachusetts case, Commonwealth v. Snyder, a principal
was not required to give Miranda warnings to a student because the
principal was not acting as an agent of the police.208 In Snyder, a student
told a teacher she had seen the defendant with marijuana, and in turn,
the teacher reported the information to the principal.209 The principal
located the defendant in the crowded student center during lunchtime
but, because she did not want to arouse suspicion, she waited until the
beginning of the next class period to search the defendant’s locker and
to question the defendant.210 After finding drugs in the defendant’s
book bag, the principal and vice principal questioned the defendant in
the principal’s office.211 The defendant then admitted he had offered
to sell marijuana in school.212 After follow-up questions, the principal
called the defendant’s mother while another school official called the
police, in accordance with a school policy to turn any drugs found on
school property over to law enforcement.213 After an officer came to
the school, the principal repeated what the defendant had admitted.214
204 See Ferguson, 532 U.S. at 85; Tinkham, 719 A.2d at 581. Mapp v. Ohio held that the
admission of evidence obtained in violation of the Constitution was inadmissible in state
court. 367 U.S. 643, 655 (1961). An earlier case had held unconstitutionally obtained evidence inadmissible in federal court. Id. at 654. The theory behind this concept, known as
the exclusionary rule, is that suppression of evidence is the best (and really, only) deterrent for government officials to adhere to constitutional mandates in criminal investigations and prosecutions because civil actions for damages and criminal prosecutions against
governmental officials are either ineffective or not pursued. Id. at 652 & n.7.
205 See Tinkham, 719 A.2d at 581.
206 See id.
207 See Ferguson, 532 U.S. at 85; Tinkham, 719 A.2d at 581; see also Miranda v. Arizona,
384 U.S. 436, 442 (1966) (“These precious rights were fixed in our Constitution only after
centuries of persecution and struggle.”).
208 See 597 N.E.2d 1363, 1369 (Mass. 1992).
209 See id. at 1364.
210 See id. at 1365.
211 See id.
212 See id.
213 See Snyder, 597 N.E.2d at 1365.
214 See id.
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Then, the police officer read the defendant his Miranda rights, and the
defendant confirmed his prior admission.215 The defendant was eventually charged and found guilty of three drug-related offenses and sentenced to two years in jail.216
Because the principal had not been acting as an agent of police,
the principal was not required to give Miranda warnings (nor would any
other private citizen) to the defendant before questioning him.217 The
fact that the principal had every intention of turning over any evidence
she obtained to the police did not change the Massachusetts court’s
analysis.218 As in Tinkham, the Ferguson test would have required the
principal to give the defendant Miranda warnings before questioning
him.219 Given the school policy of turning any confiscated drugs over to
police, after the principal had found drugs in the defendant’s book
bag, she knew that any statements the defendant made during her
questioning would also be given to the police.220
Furthermore, the principal’s conduct during the investigation
seemed less like a school official inadvertently coming across evidence
while ensuring the safety and order of her building and more like a law
enforcement officer seeking to generate evidence for criminal sanctions.221 The principal did not want to arouse suspicion, so she postponed searching and questioning the student even after the possible
school and criminal drug violation was brought to her attention.222 This
behavior seems more designed to obtain the maximum amount of evidence, which the principal knew would be turned over to police, per
school policy.223 Even after the police officer arrived, the principal assisted in the interrogation, repeating the incriminating statements the
defendant had made to her in the presence of the police officer, which
may have influenced the defendant’s decision to confirm the confession even though he had now been given Miranda warnings.224 The
215 See id.
216 See id. at 1365–66.
217 See id. at 1369.
218 See Snyder, 597 N.E.2d at 1369.
219 See Ferguson v. City of Charleston, 532 U.S. 67, 85 (2001).
220 See Snyder, 597 N.E.2d at 1365 n.1.
221 See id. at 1365.
222 See id.
223 See Ferguson, 532 U.S. at 85; Snyder, 597 N.E. 2d at 1363. The record is unclear as to
whether the defendant knew of the school policy in question. See Snyder, 597 N.E.2d at
1365.
224 See Snyder, 597 N.E.2d at 1363. Assuming the Ferguson test were law and required the
principal to give the defendant Miranda warnings, the defendant may have had some success in suppressing his later statement to the police officer had the principal failed to pro-
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principal’s very deliberate actions throughout the incident indicate that
her immediate goal was to generate evidence, even if her ultimate goal
was to maintain the safety of her school building.225 If her immediate
goal was the safety of the school building, she should have searched
and questioned the student right away, rather than wait so as not to
arouse suspicion.226 Either way, the principal’s actions met the Ferguson
test—she sought to generate evidence with the intent to turn the evidence over to law enforcement—and thus she should have given the
student Miranda warnings.227
As in the analysis of Tinkham under a Ferguson test standard,
whether or not the defendant is convicted in a case like Snyder may not
change.228 Perhaps, if given Miranda warnings, the defendant would
have confessed anyway, leading to a conviction.229 Perhaps he would
not have confessed, but there still would have been enough other evidence to convict him.230 Perhaps, if the principal had not given the defendant Miranda warnings, even if she were required to, the statements
may have been suppressed—which could have led to a not guilty verdict.231 In choosing a jurisprudence to evaluate school interrogation
cases, the emphasis should not be on the eventual outcome, but on a
process that protects student-defendants and informs them of their
Fifth Amendment rights in situations where their school officials are
seeking out evidence to be used not just in school disciplinary proceedings, but in criminal proceedings.232
vide those warnings. See Missouri v. Seibert, 542 U.S. 600, 603 (2004). In Seibert, a prior
non-warned statement tainted a later statement made after the provision of Miranda warnings. See id. at 603. The two confessions were separated by a brief twenty-minute break and
were both made in the same police station; the second round of questioning did not involve a specific acknowledgement that the prior confession could not be used against the
suspect. Id. at 602. The Supreme Court suppressed the later statement, not wanting to
legitimize the police practice of purposefully obtaining an illegal confession, then giving
Miranda warnings, and confusing or tricking suspects into simply repeating themselves. See
id. at 601, 602. In Snyder, the defendant was allowed to meet with his girlfriend between the
two confessions, but the close proximity in time (less than forty-minutes) and the lack of a
specific warning and any pressure from already having confessed to the principal would
favor suppression. See Snyder, 597 N.E.2d at 1363.
225 See Ferguson, 532 U.S. at 85; Snyder, 597 N.E. 2d at 1363.
226 See Ferguson, 532 U.S. at 85; Snyder, 597 N.E. 2d at 1363.
227 See Ferguson, 532 U.S. at 85; Snyder, 597 N.E. 2d at 1363.
228 See Ferguson, 532 U.S. at 85; Snyder, 597 N.E. 2d at 1369.
229 See Snyder, 597 N.E.2d at 1363.
230 See id.
231 See id.
232 See Miranda v. Arizona, 384 U.S. 436, 444 (1966); Snyder, 597 N.E.2d at 1365. Both
Tinkham and Snyder involved students accused of possessing and selling drugs on school
property. Snyder, 597 N.E.2d at 1363; State v. Tinkham, 719 A.2d 580 (N.H. 1998). Although
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III. External Support for Applying the Ferguson Test in
School Interrogation Cases
When school officials act with the intent to assist law enforcement,
as demonstrated by collecting evidence and turning that evidence over
to police and by analyzing the school officials’ immediate and ultimate
goals (general crime control, assisting law enforcement, or separate
school-related ends), the Ferguson test would require that school officials give constitutional warnings.233 Although the Ferguson test is a factspecific inquiry based on each case and their attendant circumstances,
a general trend exists towards a close collaboration among school officials and law enforcement, which bolsters the inference that school officials’ immediate goals are often to assist law enforcement, even if the
ultimate goal is enforcement of school rules.234 Furthermore, a close
connection between school officials and law enforcement is frequently
mandated by school district policies requiring school officials to turn
evidence over to law enforcement, and statistics reflect a growing increase of schools reporting crime to law enforcement.235
this is a common situation in which school interrogation cases arise, it is not the only type of
situation. See In re Navajo County Juvenile Action No. JV91000058, 901 P.2d 1247, 1248 (Ariz.
Ct. App. 1995). In In re Navajo County, a student confessed to his principal of setting a fire in a
school locker. Id. The student-defendant moved to suppress the confession because the principal had not given him Miranda warnings before the questioning. See id. The court denied
the motion and the student was later convicted. See id. In upholding the trial court, the appellate court cited extensively from the Snyder decision. See id. at 1249. The court wrote that the
school principal was not a law enforcement agent and was not acting as an agent of law enforcement, and thus was not required to give the student-defendant Miranda warnings. See id.
233 See Ferguson, 532 U.S. at 85.
234 See Jill F. DeVoe et al., Nat’l Ctr. for Educ. Statistics, Indicators of School
Crime and Safety: 2005, at 26, 27, 28, (Nov. 2005), available at http://www.ojp.usdoj.gov/
bjs/pub/pdf/iscs05.pdf.
235 See, e.g., Hayward (Wis.) Community School District, Student Interrogation/Interview
Policy (2002), http://www.hayward.k12.wi.us/BOE/Web%20policies/400%20Policies/445.
htm [hereinafter Hayward Policy]; Jefferson County (Colo.) Public Schools, Student Interrogations, Searches, and Arrests (2004), http://www.jeffcodir.jeffco.k12.co.us/board/policies/regs/jih-r.html [hereinafter Jefferson County Policy]; Jonesport (Me.) Public Schools,
Student Interrogations, Searches, and Arrests (2003), http://www.union103.org/JnsptPolicies/JIH.htm [hereinafter Jonesport Policy]; Knox County Board of Education, Interrogations and Searches (2004), http://www.kcs.k12tn.net/policy/j/jcab.pdf [hereinafter Knox
County Policy]; Las Cruces (N.M.) Public Schools, Regulation, Student Interrogations,
Searches, and Arrests (2005), http://www.lcps.k12.nm.us/Committees/Policies/Series_J/
JIH_Interrogation_Searches_Arrests.doc [hereinafter Las Cruces Policy] & http://www.
lcps.k12.nm.us/Committees/Policies/Series_J/JIH_RA_Student_Interrog_Search.doc [hereinafter Las Cruces Regulation]; York (Me.) School Department, Student Interrogations
and Searches Procedures (2003), http://www.yorkschools.org/policies/J%20-%20Students/
S008B91F5-008B91F5?DF0=0. Many of the policies are identical and seem to be based on
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A. School Policies Concerning Student Interrogations
Many school districts have policies that both allow principals to
interrogate students without giving constitutional warnings and require
that principals turn over any evidence of a crime to law enforcement.236
A typical policy is that of the Las Cruces (New Mexico) Public Schools
which provides that when a student is a suspect or accused of a crime,
“a principal may interview the student, without the presence of parents,
and without giving the student constitutional warnings, if breach of
school discipline, health or safety of the student or the student body, or
presence in the school building or grounds or illegal matter is involved.”237 These broad areas in which a student may be interrogated
without warnings will cover almost any infraction, from a minor violation of school rules to a serious felony.238 Importantly, this broad application covers the set of circumstances with which the Ferguson test is
concerned—situations in which the school official is acting to assist law
enforcement and turn evidence over to law enforcement.239 The policy
goes on to require school officials to report evidence of “any felony, or
distribution or possession of any amount of drugs” to law enforcement.240 Additionally, school officials are instructed to “cooperate with
[any] law enforcement agency and not withhold information which the
agency deems relevant to its investigation.”241 This sounds remarkably
similar to the unconstitutional policy in Ferguson which was “designed to
obtain evidence of criminal conduct by the tested patients that would
be turned over to the police and could be admissible in subsequent
criminal prosecutions.”242
Thus, in Las Cruces public schools, a student could be interrogated by a school official, with that school official having every intention to assist law enforcement without giving the student Miranda warnings.243 Notably, if a school official calls a law enforcement officer to the
school to conduct the very same interrogation about the same incident,
the law enforcement officer would be constitutionally required to give
the National School Board Association model policies. See generally National School Board
Association, homepage, http://www.nsba.org (last visited Mar 20, 2007).
236 See Las Cruces Regulation, supra note 235, at 5.
237 See id.
238 See id.
239 See Ferguson, 532 U.S. at 85.
240 See Las Cruces Policy, supra note 235, at 1, 3.
241 See id.
242 See Ferguson, 532 U.S. at 86.
243 See Las Cruces Policy, supra note 235, at 5.
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the student Miranda warnings.244 Applying the Ferguson test, the principal would be required to give Miranda (or similar) constitutional warnings because the school official is acting for the purpose of and with the
intent to assist law enforcement, by collecting incriminating evidence
against the student while knowing she would turn that evidence over to
law enforcement as required by district policy.245
Many school policies have similar requirements that school officials
turn evidence of certain crimes (often specifying drug-related incidents)
over to law enforcement and allow school officials to question students
for any reason without notifying the students’ parents or guardian or
giving any constitutional warnings regarding the right to silence and an
attorney.246 Interestingly, many school policies require the exact opposite when law enforcement officials conduct investigations on school
premises.247 When law enforcement agents (as opposed to school officials) conduct an interrogation, many policies require school officials to
notify a student’s parents or guardian, require that the parents be present during the interrogation, or require a parent to give consent before
an interrogation is conducted on school grounds.248 The differing
stance of treatment of interrogations by school officials and law enforcement suggests that school officials recognize the gravity of a law
enforcement interrogation.249 Some school districts even require their
school administrators to apprise law enforcement of any disabilities or
limitations of an interviewed student.250
School districts take differing views on whose responsibility it is to
assure compliance with constitutional mandates during law enforcement interrogations.251 Some districts expect the law enforcement offi244 See Miranda v. Arizona, 384 U.S. 436, 444 (1966).
245 See Ferguson, 532 U.S. at 85; Las Cruces Policy, supra note 235, at 1, 5; see also Commonwealth v. Snyder, 597 N.E.2d 1363, 1369 n.9 (Mass. 1992) (noting that, though it seemed
unlikely that the court would require school officials to give students Miranda rights in all
situations, it might make good policy sense to give students a warning that any statements
could be used as evidence against them when “incriminating evidence has already been
seized and where, pursuant to established practice, the evidence is to be turned over to the
police”).
246 See sources cited supra note 235.
247 See Hayward Policy, supra note 235; Jefferson County Policy, supra note 235.
248 See Hayward Policy, supra note 235; Jefferson County Policy, supra note 235.
249 See Hayward Policy, supra note 235; Jefferson County Policy, supra note 235. Interrogations by school officials, like those performed by law enforcement agents, can be an
entry into the criminal justice system, and thus, perhaps, they require similarly stringent
standards. See Ferguson, 532 U.S. at 85; Snyder, 597 N.E.2d at 1369; State v. Tinkham, 719
A.2d 580, 581 (N.H. 1998).
250 See Hayward Policy, supra note 235.
251 See sources cited supra note 235.

2007]

Student Interrogations by School Officials

405

cers to self-govern, while others instruct their respective school officials
to ensure that the law enforcement officers apprise the student of her
Miranda rights.252 The Jonesport (Maine) School District policy is atypical in that it mandates its school officials to take an active role in protecting students’ constitutional rights.253 The policy states, “[I]t is the
responsibility of the school administration to assure that the legal rights
of students are not violated” during the school day or during schoolsponsored activities, and further directs school officials to protect students from coercion or illegal restraint during law enforcement interrogations.254 School districts’ imposition of additional safeguards during law enforcement interrogations, given the serious consequences of
such questioning, is incongruous with the policies’ specific exemption
of school personnel from giving constitutional warnings during interrogations with school officials even though a confession to a school official can just as easily lead to serious consequences in the criminal justice system.255
B. School Crime and Reporting Statistics
Even as the occurrence of crimes at schools has been declining,
schools are reporting more crimes to law enforcement, which reflects
an increasingly close collaboration between school officials and law enforcement.256 More urban schools and schools with higher minority
enrollments report more crimes to law enforcement.257 This suggests a
disparate impact upon urban and minority students of student confes252 Compare Jefferson County Policy, supra note 235 (placing no obligation on principals
to ensure law enforcement officers comply with constitutional safeguards), with Knox County
Policy, supra note 235 (instructing principal to confirm that the law enforcement officer provided constitutional warnings), and Jonesport Policy, supra note 235 (requiring principals to
ensure that the law enforcement officer gives constitutional warnings).
253 See Jonesport Policy, supra note 235.
254 See id.
255 See State v. Tinkham, 719 A.2d 580, 581 (N.H. 1998); DeVoe et al., supra note 234,
at 28; Knox County Policy, supra note 235.
256 See DeVoe et al., supra note 234, at 28, 71, 81. The two most suggested theories to
explain why there has been increase in crimes reported to police (even though crime is
actually declining) are the proliferation of zero-tolerance policies and the increasing use
of the criminal justice system to handle school-based offenses that were formerly handled
within schools with detention, suspension, and counseling. See generally Annette Fuentes,
Zero Tolerance Policies Have Created a ‘Lockdown Environment’ in Schools, Nation, Dec. 15,
2003, at 17; Richard Luscombe, Student Arrests Test Rules of a Post-Columbine World, Christian Sci. Monitor, Feb. 3, 2005, available at http://www.csmonitor.com/2005/0203/
p01s01-ussc.html; Sara Rimer, Unruly Students Facing Arrest, Not Detention, N.Y. Times, Jan. 4,
2004, at A1.
257 See DeVoe et al., supra note 234, at 29, 84.

406

Boston College Third World Law Journal

[Vol. 27:375

sions as an entry into the criminal justice system.258 Both the close connection between schools and law enforcement and the unequal reporting rates demonstrate the need for the Ferguson test to establish uniform
standards since school officials often knowingly intend to share evidence
with law enforcement, a situation of which students should be fully informed.259
Between 1992 and 2003, overall youth crime declined by approximately half, both at school and away from school, while during the
same time period, schools reporting at least one crime to law enforcement rose from 57% to 63%.260 Breaking this figure down by type of
crime, 36% of schools reported a violent crime (including 15% of a
serious violent crime), 28% reported a theft, and 52% reported other
crimes.261 The incidence of crimes and of crimes reported to police is
not uniform across different urbanicities, however.262 In all three reporting categories, city schools had a higher incidence of crime and
higher reporting levels to police.263 For example, the overall violent
crime report rate was 36%, although 44% of city schools reported a violent crime to police, while only 35% of urban fringe, 40% of town, and
29% of rural schools reported a violent crime to police.264 The pattern
is similar in the other categories—city schools report rates higher than
the overall figure, followed in decreasing order by town, urban fringe,
and rural.265 The higher reporting rates for city schools suggests that
258 See id.
259 See Ferguson v. City of Charleston, 532 U.S. 67, 85 (2001); DeVoe et al., supra note
234, at 28.
260 DeVoe et al., supra note 234, at iv. “At school” includes crimes that took place in
school buildings, on school grounds, or on school buses during normal school hours or during school-sponsored events or activities. See id. at 29. Regarding “at school” incidents, in
1992, there were 144 total crimes per 1000 students and only 73 per 1000 students in 2003.
Id. at 71. “Away from school” crimes were committed by 138 per 1000 students in 1992 and
declined to 60 per 1000 students by 2003. Id.
261 DeVoe et al., supra note 234, at 27. Serious violent crime includes rape, sexual battery, physical attack or fight with a weapon, threat of physical attack with a weapon, and
robbery with or without a weapon. Id. Other incidents include possession of a firearm or
explosive device, possession of a knife or sharp object, distribution of illegal drugs, possession or use of alcohol or illegal drugs, sexual harassment, or vandalism. Id.
262 See id. at 29. As might be expected, incidents and reports of crimes in all four categories are lowest at the primary school level, increasing at the middle school level, and
significantly increasing at the high school level. Id. at 28.
263 DeVoe et al., supra note 234, at 28.
264 Id. at 29.
265 Id. The overall report rate for theft was 29%: 34% for city schools, 28% for urban
fringe schools, 30% for town schools, and 24% for rural schools. Id. For “other crimes” the
overall rate was 52%: 61% for urban schools, 49% for urban fringe, 55% for town schools,
and 47% for rural schools. Id.
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more students in those schools are likely to find themselves in a situation where the Ferguson test would be applicable.266
Schools’ reports of crimes to police also vary depending on the
percentage of minority enrollment.267 Schools with the highest minority enrollments have the highest rates of reporting crime to police.268
The overall report rate for violent incidents was 36%, but for schools
with a minority enrollment of 75% or more, the report rate for violent
crime was 45%.269 For schools with minority enrollment of less than
10%, the report rate was 31%; for schools with minority enrollment of
10 to 24%, the report rate was 36%; for schools with minority enrollment of 25 to 50%, the report rate was 37%; and for schools with a
minority enrollment of 50 to 74%, the report rate was 39%.270 Again,
the same trend exists in the subset of serious violent crime and in the
“other incidents” categories.271 The trend was less significant in the
theft category, where the schools with the lowest minority enrollment
had a report rate of 27% and schools with the highest minority enrollment had a report rate of 31%.272
These statistics suggest a frequent sharing of information and evidence of crimes between many schools and law enforcement, indicating a need for the Ferguson test.273 Furthermore, the statistics demon266 See Ferguson v. City of Charleston, 532 U.S. 67, 85 (2001); DeVoe et al., supra note
234, at 29.
267 See DeVoe et al., supra note 234, at 84.
268 See id.
269 See id.
270 See id.
271 See id. In the subset of serious violent crimes reported to police, schools with the
lowest minority enrollment of less than 10% had a report rate of 10%; schools with 10 to
24% minority enrollment had a report rate of 14%; schools with 25 to 50% minority enrollment had a report rate of 18%; schools with 50 to 74% minority enrollment had a report rate of 17%; and schools with 75% or more minority enrollment had a report rate of
23%. Id. In the category of other incidents, for schools with minority enrollment of less
than 10%, the report rate was 47%; for schools with minority enrollment of 10 to 24%, the
report rate was 55%; for schools with minority enrollment of 25 to 50%, the report rate
was 56%; for schools with a minority enrollment of 50 to 74%, the report rate was 52%;
and for schools with a minority enrollment of 75% or more, the report rate was 58%. Id.
272 See DeVoe et al., supra note 234, at 84.
273 See Ferguson v. City of Charleston, 532 U.S. 67, 85 (2001); DeVoe et al., supra note
234, at 29. Some people are resisting the school-police connection. See Luscombe, supra
note 256. In response to an incident in which a thirteen-year-old first generation immigrant was removed as president of the student council and had her membership in the
honor society revoked for bringing a traditional Korean pencil sharpener to school (which
includes a folding two-inch blade), one Texas state senator introduced legislation that
would require school administrators to take a “student’s intent” into account before administering any disciplinary procedures. See id. In New York City, several public school
teachers have clashed with school police over police actions the teachers thought crossed
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strate that urban and minority students are more likely to be questioned about an incident the principal knows she is going to relate to
the police as evidence than their urban fringe, town, rural, and nonminority counterparts.274 This disparity also highlights the need for the
Ferguson test because a uniform, predictable standard would help ensure that students are equally apprised of their constitutional rights,
which is particularly necessary given that not all student confessions are
equally likely to result in referral to the criminal justice system.275 Thus,
in situations in which it is applicable, the Ferguson test would protect
and inform rural and urban as well as minority and non-minority students alike.276
IV. The Realities and Practicalities of the Ferguson Test in
the School Interrogation Setting
A. Custodial Interrogation
Assuming a situation in which the Ferguson test triggers constitutional warnings, traditionally, Miranda warnings are only required when
the recipient of the warnings is both (1) interrogated and (2) in custody.277 Interrogation is questioning initiated by law enforcement of a
suspect, meaning that someone the police are focusing on as a potential defendant, not just as a witness.278 When a school official questions
a student in a Ferguson-triggering situation, the “interrogation” compo-

the line. See Beth Fertig, School Safety Agents Cause Tensions (WNYC Radio Broadcast, May
3, 2005) (transcript on file with author), http://www.wnyc.org/news/articles/46748. In
one incident, a teacher was arrested for trying to stop a school officer from arresting a
student for swearing (apparently on a disorderly conduct charge). Id. In another New York
City school, two teachers were arrested for obstruction of justice after school police broke
up a fight and the teachers asked the officers not to handcuff the students inside the classroom. Id. The charges against the teachers were dropped the same day. Id.
274 See Ferguson, 532 U.S. at 85; DeVoe et al., supra note 234, at 29.
275 See Ferguson, 532 U.S. at 85; DeVoe et al., supra note 234, at 85.
276 See Ferguson, 532 U.S. at 85; DeVoe et al., supra note 234, at 85.
277 See Thompson v. Keohane, 516 U.S. 99, 107 (1995); Miranda v. Arizona, 384 U.S.
436, 444 (1966). This Note does not take the position that when the Ferguson test requires
warnings in a school interrogation case that the student must also be subject to custodial
interrogation to mandate warnings. See Miranda, 384 U.S. at 444. Instead, the Ferguson test
is applicable when school officials “undertake to obtain such evidence [of criminal conduct] . . . for the specific purpose of incriminating those [students]” whether or not custodial interrogation is present. See Ferguson, 532 U.S. at 85. However, because the custodial
interrogation element is so important to Miranda, it bears addressing in the school interrogation setting. See Miranda, 384 U.S. at 444.
278 See Beckwith v. United States, 425 U.S. 341, 347 (1976); Miranda, 384 U.S. at 444.
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nent is met.279 By requiring that the school official seek out evidence
with the intent to turn that evidence to law enforcement, the Ferguson
test ensures that the questioning is initiated by a school official and that
the school official is focused on gathering evidence against a particular
student.280 Furthermore, interrogation for Miranda purposes also covers conduct or questioning that law enforcement knows is reasonably
likely to elicit an incriminating response from the suspect.281 This socalled “functional equivalent” of interrogation also includes consideration of any suspect’s particular susceptibilities or vulnerabilities that law
enforcement is aware of to use in eliciting a statement from the suspect.282 In a Ferguson situation, the functional equivalent of interrogation is often easily met because of the special relationship between a
school official and a student. A school official is not only likely to personally know the student she is interrogating and the student’s background (including any particular susceptibilities), but a school official
also has access to the student’s entire educational file, which contains
much more than just grades.283
279 See Ferguson, 532 U.S. at 84–85; Tinkham v. State, 719 A.2d 580, 581 (N.H. 1998).
280 See Tinkham, 719 A.2d at 581, 583–84. The principal in Tinkham told the police she intended to question the defendant. Id. at 581. Furthermore, it was never disputed that there
was an “interrogation,” only that Miranda was not required because the principal was neither
a law enforcement officer nor acting as an agent of law enforcement. Id. at 583–84; see also In
re Navajo County Juvenile Action No. JV91000058, 901 P.2d 1247 (Ariz. Ct. App. 1995) (noting that the only dispute was whether the principal “was required to give appellant such a
[Miranda] warning before questioning him”); Commonwealth v. Snyder, 597 N.E.2d 1363,
1369 (Mass. 1992) (not questioning whether an interrogation had occurred, only that
Miranda was not required); In re Brendan H., 372 N.Y.S.2d 473, 477 (Fam. Ct. 1975) (referring
to a school questioning as an “interrogation,” but again found that Miranda was not required
because school officials were not acting as agents of or in concert with police).
281 See Rhode Island v. Innis, 446 U.S. 291, 301–02 (1980).
282 See id.
283 See id. Educational records are important enough to be protected by federal law. See
20 U.S.C. § 1232g (1974). The Federal Educational Records Protection Act defines education records as information directly related to a student, specifically, any information recorded in any way, including, but not limited to, handwriting, print, computer media,
video or audio tape, film, microfilm, and microfiche and maintained by education agencies or institutions, or by parties acting for agencies or institutions, including special education schools and health or social service institutions. See id. The National Center for
Education Statistics, which provides guidelines to many academic institutions about the
Federal Educational Records Privacy Act lists educational records as including: family information, such as the name and address of the student and her parents or guardians, date
and place of birth, and number of siblings; personal information such as identification
and social security number, picture, and information to readily identify the student;
grades, test scores, courses taken, academic specializations and activities, and official letters
about a student’s status in school; test records, answer sheets, and individualized educational plans; special education records; disciplinary records established and maintained by
school officials; medical and health records that the school collects and maintains; docu-
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What constitutes custody is a more tricky analysis.284 A formal arrest can meet the custody requirement, but this would not be the case
in a school-based Ferguson situation.285 However, “restraint on freedom
of movement of the degree associated with a formal arrest” also meets
the custody requirement.286 The latter definition of custody is evaluated
with a reasonable person test: would a reasonable person in the suspect’s position, given the totality of the circumstances, have felt free to
end the questioning and leave?287 The location of the interrogation is
not determinative because even some interrogations that have taken
place in police stations have been found to be non-custodial since the
suspects went to the station voluntarily and were not prevented from
leaving.288 On the other hand, the Supreme Court held that an interrogation in a suspect’s home was custodial because it took place in the
middle of the night, with the suspect surrounded by police officers with
guns drawn.289
A student, of course, does not go to the principal’s office voluntarily, in any true meaning of the word.290 The student must go see the
principal and, once in the office, is not free to “end the questioning
and leave.”291 Although a student might be insolent and difficult by refusing to answer questions, this is not the same as feeling free to leave
the principal’s office.292 In a Ferguson situation, a student would not be
surrounded by police who can use force or the threat of force to prevent her from leaving the principal’s office, but the power dynamic between a student and her principal, who has the ability to threaten and
impose school punishments, effectively functions as restraint on a student’s freedom of movement.293 After all, being summoned to the
principal’s office certainly carries with it “inherently compelling presmentation of schools attended, courses taken, attendance, awards conferred and degrees
earned; and video tape recordings of individual or groups of students. See Nat’l Ctr. for
Educ. Statistics, Section 2: Summary of Key Federal Laws, http://nces.ed.gov/pubs97/
p97527/Sec2_txt.asp# (last visited Mar. 20, 2007). This is far more information than law
enforcement officers have about most of the suspects they are interrogating. See Innis, 446
U.S. at 301.
284 See New York v. Quarles, 467 U.S. 649, 655 (1984); California v. Beheler, 463 U.S.
1121, 1125 (1983); Oregon v. Mathiason, 429 U.S. 492, 494–95 (1977).
285 See Quarles, 467 U.S. at 655; Beheler, 463 U.S. at 1125; Mathiason, 429 U.S. at 494–95.
286 See Quarles, 467 U.S. at 655; Beheler, 463 U.S. at 1125; Mathiason, 429 U.S. at 494–95.
287 See Thompson v. Keohane, 516 U.S. 99, 112 (1995).
288 See Beheler, 463 U.S. at 1122, 1123; Mathiason, 429 U.S. at 494.
289 See Orozco v. Texas, 394 U.S. 324 (1969).
290 See Beheler, 463 U.S. at 1122, 1123; Mathiason, 429 U.S. at 494.
291 See Thompson, 516 U.S. at 112.
292 See id.
293 See Orozco, 394 U.S. at 325.
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sures which . . . compel [the student] to speak where he would not otherwise do so freely.”294 Additionally, in some schools, a school security
guard, who may or may not be a law enforcement officer, may retrieve a
student from class and accompany that student to the principal’s office,
further demonstrating that the student is not voluntarily going nor free
to end the questioning, but rather is made to go by a show of authority
and a potential use of force.295
In at least one case, a court found a custodial setting in a principal’s office.296 In In re Killitz, the student-defendant was summoned to
the principal’s office, waited outside for a few minutes, and then was
brought into the office.297 In the principal’s office, a police officer
questioned the student while the principal watched.298 The court found
that the student was in custody during the questioning because the student was “obliged” to respond to a school administrator’s request to go
to the principal’s office, and had not gone voluntarily.299 Further, the
court found that the student was in school during regular school hours,
such that school officials controlled this student’s (and all other students’) freedom of movement “a great deal.”300 Additionally, neither
the police officer nor the principal did anything “to dispel the clear impression communicated to defendant that he was not free to leave.”301
The court concluded that the student was in custody, under a state standard very similar to the federal Miranda custody test.302
In re Killitz is distinguishable from most school interrogation cases
(and from the school interrogation cases addressed in this Note) because a law enforcement officer conducted the interrogation.303 However, the Colorado court’s analysis on the issue of custody is instructive
and applicable to more routine school interrogation situations that do
294 See Miranda v. Arizona, 384 U.S. 436, 467 (1966).
295 See Orozco, 394 U.S. at 327–28; DeVoe et al., supra note 234, at 63.
296 See In re Killitz, 651 P.2d 1382, 1383 (Or. Ct. App. 1982).
297 See id.
298 See id. The student-defendant was summoned to the office because another student
had implicated him in a burglary. Id. Note that this type of focused interrogation also
meets the implicit focus as a suspect, not merely questioning as a witness, aspect of
Miranda rights applicability. Beckwith v. United States, 425 U.S. 341, 347 (1976); Miranda,
384 U.S. at 444.
299 See Killitz, 651 P.2d at 1383–84.
300 See id. at 1384.
301 See id.
302 See id. at 1383–84. Oregon weighs the following in establishing custody: (1) whether
the defendant could have left the scene of the interrogation voluntarily, (2) whether defendant was being questioned as a suspect or merely as a witness, and (3) whether defendant freely and voluntarily accompanied the officer to the place of questioning. Id.
303 See id. at 1383.
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not involve law enforcement.304 The court affirmed that a student does
not go to the principal’s office voluntarily and, once in the office, is not
free to leave, two important factors in the custody analysis.305 Therefore, the custody element is often met when a student is questioned by
school officials.306
B. The Substance of the Ferguson Rule Warnings
Because the traditional Miranda requirements of custodial interrogation are met in a school interrogation by a school official, and because school officials often have an intent (frequently dictated by
school policy or custom) to turn the results of an interrogation over to
police, Miranda warnings should be given to students in these types of
interrogation settings.307 Ferguson stated that the hospital employees
should have warned patients of “their constitutional rights, as standards
of knowing waiver require,” and similarly, school officials should warn
their students in comparable situations.308 For ease of application,
school officials can follow their respective state laws concerning minors
and Miranda warnings.309
Some states have special requirements when administering Miranda
rights to minors, and in such a jurisdiction, school officials should also
follow these rules.310 For example, some states require the presence of
or an opportunity for the minor to discuss the Miranda warnings with an
“interested adult,” while others require a simplified version of Miranda
for minors.311 The Miranda court stated that an “accused must be adequately and effectively apprised of his rights” in order to permit a full
opportunity for the accused to exercise his or her right against self in304 See Killitz, 651 P.2d at 1383.
305 New York v. Quarles, 467 U.S. 649, 655 (1984); California v. Beheler, 463 U.S. 1121,
1125 (1983); Oregon v. Mathiason, 429 U.S. 492, 494–95 (1977); Killitz, 651 P.2d at 1383–84.
306 See Thompson v. Keohane, 516 U.S. 99, 112 (1995); Killitz, 651 P.2d at 1383.
307 See Ferguson v. City of Charleston, 532 U.S. 67, 85 (2001); Miranda v. Arizona, 384
U.S. 436, 444 (1966); sources cited supra note 235.
308 See Ferguson, 532 U.S. at 85; Miranda, 384 U.S. at 436, 444. The Miranda warnings include: the right to remain silent; the right to an attorney, either retained or appointed; and
that any statement a suspect does make may be used as evidence against her. See Miranda, 384
U.S. at 444.
309 See Miranda, 384 U.S. at 444.
310 See Commonwealth v. A Juvenile, 521 N.E.2d 1368, 1371 (Mass. 1988); Commonwealth v. Philip S., 594 N.E.2d 880, 885 (Mass. App. Ct. 1992); see also In re J.A.N., 346 N.W.2d
495, 500 (Iowa 1984).
311 See Philip S., 594 N.E. 2d at 885; State v. Benoit, 490 A.2d 295, 304 (N.H. 1984) (requiring that warnings be in “language understandable to a child”); A Juvenile, 521 N.E.2d
at 1371.
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crimination.312 Therefore, in a school interrogation, an adequate warning of a student’s rights should require the school official to make it
clear that any information obtained will be shared with law enforcement
for potential criminal punishments, not just for in-school punishments,
since this is the crux of why a school official would even be giving such
warnings.313 Such specific warnings are not unheard of—New Hampshire specifically requires informing a minor that she may be sent into
the adult system in its Miranda warnings for minors.314
C. Feasibility
The Ferguson test will not require constitutional warnings in every
school discipline situation because the factors of the test will not be met
in every situation.315 The Ferguson test and its factors limit the applicability to situations in which school officials are seeking out evidence
against a student with the intent to turn that evidence over to law enforcement.316 School functioning will not be impaired because of the
Ferguson test or by requiring school officials to sometimes give Miranda
warnings, as concerned the Superior Court of Pennsylvania in Commonwealth v. Dingfelt, which wrote:
School officials do stand in the position of loco parentis
and as such are entitled to retain a degree of control over the
school’s students and its environment. For these reasons they
should not be limited to the degree that would result in making it necessary to warn students of their constitutional rights
everytime [sic] a problem of discipline arose and especially
when the problem of discipline occasions the knowledge of
the commission of the crime. It would be utterly ridiculous for
a teacher who confronted a student for throwing a rubber
312 See Miranda, 384 U.S. at 467.
313 See Ferguson, 532 U.S. at 85.
314 See Benoit, 490 A.2d at 304.
New Hampshire’s recommended Miranda warning for minors is: “There is a
possibility that you may not be brought to juvenile court but instead will be
treated as an adult in criminal court. There you could go to county jail or the
State prison. If you are treated as an adult you will have to go through the
adult criminal system, just as if you were 18 years old. If that happens, you will
not receive the protections of the juvenile justice system.”
Id. app. at 306–07.
315 See Ferguson, 532 U.S. at 85.
316 See id.
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band across the classroom to be under a duty to give Miranda
warnings before telling the student to empty his pockets.317
The Supreme Court enunciated a similar concern when considering if
school officials were required to get a warrant before searching a student in New Jersey v. T.L.O.318 The Court wrote that a warrant requirement was “unsuited” to the school environment because it would interfere with school officials’ ability to swiftly implement disciplinary procedures needed in the school setting. 319 The Ferguson test and its
factors, however, distinguish routine classroom discipline situations
from interrogations by administrators who are intending to turn incriminating evidence over to law enforcement based on official or de
facto school policies.320 The Ferguson test would not require constitutional warnings in the former, only in the latter.321
As the Pennsylvania court worried, if every teacher in every disciplinary situation, had to give Miranda warnings, classroom discipline
would halt, chaos would reign, and learning would cease.322 But the
line is much clearer than the Pennsylvania court admits; school officials
would be required to give warnings when they intend to turn evidence
over to police, based upon the nature of the incident and school policies.323 A classroom teacher instructing her student to hand over the
student’s cache of rubber bands, or even questioning the student about
his rubber band “possession,” is a disciplinary situation that is very
unlikely to reach law enforcement, and thus would not meet the Ferguson test.324
Similarly, most in-classroom discipline situations will not meet the
Ferguson test.325 Even those situations that begin in the classroom but
eventually include sending a student to the administration for further
action will usually not meet the Ferguson test because so many of these
incidents are not of the sort that could or would be turned over to law
enforcement.326 For example, thirty percent of middle schools and
twenty-nine percent of high schools report at least weekly incidents of
317 See 323 A.2d 145, 147 (Pa. Super. Ct. 1974).
318 See 469 U.S. 325, 340 (1985).
319 See id.
320 See Ferguson, 532 U.S. at 85.
321 See id.
322 See Dingfelt, 323 A.2d at 147.
323 See Ferguson, 532 U.S. at 85, Dingfelt, 323 A.2d at 147.
324 See Ferguson, 532 U.S. at 85; Dingfelt, 323 A.2d at 147.
325 See Ferguson, 532 U.S. at 85; Dingfelt, 323 A.2d at 147.
326 See Ferguson, 532 U.S. at 85.
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“student acts of disrespect for teachers,” and these are likely handled
and punished within the classroom by the classroom teacher.327 When
students causing an act of disrespect are referred to a school administrator, such incidents are not the kind where a principal would interrogate a student with the intent to turn any information gathered over to
police, even if the student “confessed” to disrespecting her teacher in a
written student-referral form.328
On the other hand, a situation in which a principal is investigating
a student suspected of having drugs on school property and questions
that student with every intention of turning any evidence (such as a
written confession) over to the police would meet the Ferguson test.329
Already existing school policies also provide guidance as to when there
is a Ferguson situation, and thus school officials should give Miranda
warnings.330 For example, the Las Cruces policy mandates that school
officials report and turn any evidence of a felony or drug-related crimes
to local law enforcement.331 Likewise, the Hayward policy encourages
school officials to report and share evidence of tobacco use and requires school officials to report and share evidence of alcohol use or
possession with local law enforcement.332 Thus, in these districts, teachers and (most likely) principals know that if they are questioning a student about an alcohol or drug incident, they need to give warnings because they intend (and indeed, are required) to turn any evidence over
to law enforcement.333 Thus, even though the number of incidents
where school officials call, inform, or assist law enforcement is rising,
the Ferguson test will not have any impact on most individual, routine
discipline situations.334
Conclusion
In Miranda, the Supreme Court wrote, “[This decision] was necessary . . . to insure that what was proclaimed in the Constitution had not
become but a ‘form of words’ in the hands of government officials.”335
327 See DeVoe et al., supra note 234, at 31.
328 See Ferguson, 532 U.S. at 85; State v. Tinkham, 719 A.2d 580, 581 (N.H. 1998).
329 See Ferguson, 532 U.S. at 85.
330 See id.; Hayward Policy, supra note 235; Las Cruces Policy, supra note 235.
331 See Las Cruces Policy, supra note 235.
332 See Hayward Policy, supra note 235.
333 See Ferguson, 532 U.S. at 85; Miranda v. Arizona, 384 U.S. 436, 444 (1966); Hayward
Policy, supra note 235; Las Cruces Policy, supra note 235.
334 See Ferguson, 532 U.S. at 85; DeVoe et al., supra note 234, at 26.
335 See Miranda, 384 U.S. at 444.
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The Ferguson test would ensure that a student is informed of her constitutional rights before an interrogation if her principal is seeking out
evidence with the intent to turn that evidence over to law enforcement.
Applying the Ferguson test to school interrogations would ensure a
process more appropriately protective of students’ Fifth Amendment
rights than agency law, which is how school interrogation cases have
usually been analyzed. The Ferguson test is the more appropriate analysis because, although Ferguson and other school search cases rely on
similar analyses, Ferguson extends to other constitutional rights.
The Ferguson test, which would provide a uniform guideline for
school officials conducting student interrogations, is particularly necessary for several reasons. First, there is an increasingly close connection
between many school officials and law enforcement due to policies that
require school officials to share evidence of certain potential criminal
activity with law enforcement. Next, statistics show that students in urban schools and schools with high numbers of minority students report
more crimes to police, suggesting that some students may be more vulnerable in school interrogation situations. Finally, because students do
not expect their principals to seek out evidence the same way they
would expect of law enforcement, they may give a statement that they
believe will be used solely for school disciplinary purposes, though it
turns out to be used for matters of criminal justice—a situation that, if
known by the student, may have changed their decision to speak. Thus
the Ferguson test is necessary because it would ensure that students’
Fifth Amendment rights do not become “but a form of words” in the
hands of school officials.

